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TORRUELLA, Chief Judge. After a 58-day jury trial,

appel | ant s Jeannett e Sot omayor - VAzquez ( Sot omayor), Armando Bor el -
Barreiro (Borel) and Yam | Kouri-Pérez (Kouri) were convicted of
vari ous counts of conspiracy, enbezzl enent, noney | aundering and
wi t ness tanpering.! Kouri was sentenced to 168 nont hs i npri sonnent,
fined $17, 500, and ordered to pay $1, 394,358 inrestitution. Sotonayor
was sent enced t o 46 nont hs i npri sonnent, fined $10, 000, and ordered to
pay $35,689 inrestitution. Borel was sentenced to a year and a day of
i mpri sonment and ordered to pay $18, 777 in restitution. |In these
appeal s, they rai se nunmerous clains of trial error. For the reasons
expl ai ned herein, we affirmthe convictions in full.
BACKGROUND

Ve briefly summari ze the rel evant facts, which we developin

greater detail where necessary.

| . The Enmbezzl enent Schene

1 Borel was convicted of one count of conspiracy to enbezzl e froman
organi zation recei ving federal fundsinviolationof 18 U S.C. § 371,
and two counts of enbezzl enent fromsuch an organi zationin violation
of 18 U.S.C. § 666. Sot omayor was convicted of one count of
conspi racy, three counts of enbezzl enent, and one count of w tness
tanperinginviolationof 18 U S. C 8§ 1512(b). Kouri was convi ct ed of
one count of conspiracy, two counts of enbezzl enment, and 24 counts of
nmoney | aundering in violation of 18 U S.C. 8§ 1956(a).

A nunmber of other co-conspirators were also indicted, and were
either tried separately or pled guilty pursuant to agreenments with the
U.S. Attorney.
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Advanced Community Heal th Services, Inc. (ACHS) treated
persons with AIDS from1987 to 1994 pursuant to a contract with the
City of San Juan, Puerto Rico. From1990 to 1994, ACHS was a non-
profit organi zation eligiblefor federal funding, of whichit received
approxi mately $15, 000, 000.

Appel | ant Kouri was an enpl oyee of the Harvard Institute for
| nt ernati onal Devel opnent (H ID). Al though Kouri was not officially an
enpl oyee of ACHS, the Governnent introduced evidence as to his
participationinthe devel opnent of ACHSand its subsidiary, the Al DS
Institute. The evidence showed t hat he was essentially the director,
manager, and representative of thoseinstitutions. Appellant Sotonayor
was enpl oyed as t he Oper ati ons Manager of ACHS. Appel |l ant Borel was
enpl oyed by ACHS as a property custodi an. He was al so t he i ncor por at or
and pur chasi ng agent of Octagon Corporation (Octagon), one of the
outside entities used to divert funds from ACHS.

The princi pal prosecution wi tness was co-conspirator Angel
Cor ci no, who had served as the conptrol |l er of ACHS. Corci no expl ai ned
t hat Kouri and Sot omayor had diverted funds fromACHS by directing
Cor ci no t o nake checks payabl e ei t her to organi zati ons control | ed by

Kouri?or toindividual s associ ated wi th ACHS (who were never tol d that

2 These organi zations included Advanced Food Services, Cctagon,
Fundaci 6n Pananeri cana and Medservi ces.
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checks were made i n their nanes).?® Kouri and Sot omayor woul d cash t he
checks for personal use or to make political contributions. Corcino
also testified as to Borel's nore limted involvenent in the
enbezzl enent . 4
1. Recantation of a Key Defense Wtness

Kouri's defense sought to establishthat the paynentsto
Fundaci 6n Panamneri cana and Medservi ces had been nade i n exchange f or
bona fide services, and that the two conpanies were not shell
organi zations used to | aunder noney. To this end, Kouri called
Dr. Aoria Onelas (the director of Fundaci én Panameri cana), who
testified that Pananericana had engaged in legitinmte research

activity, and had been paid for that activity by ACHS.

3 Corcinotestifiedthat Kouri had cashed over $250, 000 i n checks to
provi de political contributions (Count 2), that Kouri had received
$27, 750 i n ot her check proceeds (Count 7), and t hat Kouri had caused
ACHS t o nake paynment s on sham post-dat ed contracts t hrough Fundaci 6n
Pananeri cana and Medservi ces (Counts 9-20), the proceeds of whi ch woul d
| ater beremttedto Kouri. To avoid di scovery, Corci no woul d send
cashi er's checks, whi ch woul d not be returned to ACHSwi t h f raudul ent
endor senent s.

Corcino alsotestifiedthat Sotomayor had di verted $21, 000 t o pay
her housekeeper's salary (Count 4) and $45,000 to pay for the
construction of aco-conspirator's house (Count 6), as wel |l as hel pi ng
Kouri with the enbezzl enent of the $27, 750 (Count 7). Sotomayor was
al soindictedfor one count of wi tness tanpering, in connectionwth an
attenmpt to convince her housekeeper to testify fal sely about her
duti es.

4 Corcinotestifiedthat Borel had been t he maker and payee of $50, 000
wort h of checks funnel ed fromACHS t hr ough Cct agon and Advanced Food
Service. Several of the checks were cashed by Borel, with the proceeds
ultimately paid to Kouri.
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The Governnent | ater called Onelas asits first rebuttal
wi t ness, at which point she recanted her testinony in full. In
rebuttal, shetestifiedthat Kouri had i nduced her tolie, andthat the
contract between ACHS and Fundaci 6n Pananeri cana was a shamt hat had
been al tered and post-dated to make it appear legitimte. Although
Ornelas originally inplicated Kouri's | ead counsel (Benny Frankie
Cerezo) inthe fabrication, shelater testifiedthat neither Cerezo nor
co-counsel Charles Daniels was involvedinsolicitingfal setestinony.
After bot h Sot omayor and Borel noved unsuccessfully for ami strial,
O nelas alsotestifiedthat neither co-defendant had pl ayed any part in
the scheme to provide false testinmony. The court provided both
Sot omayor and Borel the opportunity to cross-exam ne Ornel as, ® and
issued a limting instruction to the jury.

DI SCUSSI ON

We address the many issues raised in these appeal s as
follows: (1) the sufficiency of the evidence on whi ch Borel and Kour i
wer e convicted of violating 18 U.S.C. 8§ 666; (2) evidentiary chall enges
made by Sotomayor; (3) Kouri's Sixth Amendnent clai mof attorney
conflict-of-interest; (4) the potential prejudicial effect of Gnelas's
testi mony on Sot omayor and Borel; (5) Kouri and Borel's chall engeto
the jury instructions; (6) Kouri's sentencing challenge; (7) the

adm ssibility of evidence received by the FBI fromthe Conptroller

5> Kouri also had the opportunity to cross-exam ne Ornel as.
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Ceneral of Puerto Rico; and (8) the |l egal capacity of theinterimU. S
Attorney for the District of Puerto Rico.
|. The Sufficiency of the Evidence as to Kouri and Borel

When a convictionis chall enged on sufficiency grounds, we

eval uate the evidence ""inthe |light nost agreeabl e to the prosecution
and deci de whet her t hat evi dence, including all plausibleinferences
extractabl e therefrom enabl es arational fact-finder to concl ude

beyond a reasonabl e doubt t hat t he def endant conm tted t he charged

crime."" United States v. Ortiz de Jesus, 230 F.3d 1, 5 (1st Cir.

2000) (quoting United States v. Noah, 130 F. 3d 490, 494 (1st Cir.
1997)) .

A.  Kouri

Kouri argues that i nsufficient evidence was i ntroduced to
prove that he was an "agent" of ACHS, one of the elenments of an
enbezzl enent conviction under 18 U. S.C. 8 666. Section 666(d) (1)
defines the term”agent” as "a person authorized to act on behal f of
anot her person . . . and, in the case of an organization . . . ,
i nclud[ing] aservant or enpl oyee, and a partner, director, officer,
manager, and representative." Kouri's basic argunent is that, because
he was nerely an H | D- enpl oyed consul t ant provi di ng advi sory servi ces
to ACHS, and was not on the ACHS payroll, he cannot fall under the
statutory definitionof "agent."” |n other words, he argues that he was

not "authori zed to act on behal f of ACHS." He al so argues that, as an
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out si de consul tant, he was not an "agent" of ACHS by vi rtue of bei ng an
ACHS enpl oyee, partner, director, officer, manager, or representative.

See United States v. Ferber, 966 F. Supp. 90, 100 (D. Mass. 1997)

(suggesting that a def endant may qualify as a 8 666(d) (1) "agent” if he
i s covered by either aspect of the statutory definition). W need not
det er mi ne whet her Kouri was authorized to act on behal f of ACHS,
because we concl ude t hat t here was suffici ent evidence to showthat he
was a "director," "manager," or "representative" of ACHSi n accordance

with the statutory definition.

InSalinas v. United States, 522 U. S. 52, 55-61 (1997), the
Suprenme Court heldthat 8§ 666 is extrenely broad in scope. The Court
not ed t he "expansi ve, unqualified | anguage" of the statute, as well as
t he "broad definition of the 'circunstances' to which the statute
applies.” 1d. at 56-57. Although Salinas only addressed which
organi zati ons recei ving federal funds are covered by 8§ 666 general |y,
and not whi ch persons are covered by 8 666(d) (1) in particular, we
under st and t he Suprene Court's "expansi ve" approach to i ncl ude persons
who act as directors, managers, or representatives of covered
organi zati ons, evenif those persons are not actual |y enpl oyed by t he
or gani zati ons fromwhi ch t hey enbezzl ed. As Judge Garza recogni zed i n

his dissent inUnited States v. Phillips, 219 F. 3d 404 (5th Cr. 2000),

such an expansi ve definition of "agent" is necessary to fulfill the

pur pose of 8§ 666, i.e., to protect the integrity of federal funds:
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[ T he expansive statutory definition [in
8§ 666(d)(1)] recogni zes that an i ndi vidual can
af f ect agency funds despite al ack of power to
aut hori ze their direct di sbursenent. Therefore,
tobroadly protect theintegrity of federal funds
given to an agency, 8 666 applies to any
i ndi vi dual who represents the agency i n any way,
as representing or acting on behal f of an agency
can affect its funds evenif the acti on does not
directly involve financial disbursenment.
Id. at 422 n.3 (Garza, J., dissenting).® Astherecordinthis case

clearly shows, an outside consultant with significant manageri al
responsi bility my pose as significant athreat totheintegrity of
federal funds as a nanager actual |y enpl oyed by t he agency i n questi on.
Furt hernore, the inclusionof "enployee"” inthe statutory | anguage as
a separate qualification suggests that the definition of agent incl udes
"directors,"” "managers, " and "representatives" who are not technically
enpl oyees.

The only question renai ni ng i s whet her the evi dence showed

t hat Kouri acted as a "director, manager," or "representative" of
ACHS. Corcinotestifiedat |engththat all ACHS deci si ons woul d be

approved by Kouri, that Kouri woul d neet withcity officials on behalf

6 ThePhillips nmajority didnot disagreewiththis proposition. 219
F.3d at 411. They prem sed their decision (not finding an agency
rel ationship) ontheindirect connection between the potential "agent"
and t he governnent entity fromwhi ch he was accused of enbezzling. 1d.
at 412-13. Intheinstant case, Kouri was directly involvedw ththe
organi zati on fromwhi ch he enbezzl ed, al beit not in a formal enpl oyer-
enpl oyee rel ati onship. Qur holding, therefore, is consistent withthe

Phillips majority's conclusionthat "there nust be some nexus bet ween
t he crimnal conduct and t he agency recei ving federal assistance.” |d.
at 413-14.
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of ACHS, and that Kouri nade enpl oyee firing and hiring decisions. In
short, al though Kouri was officially aconsultant to ACHS, the jury
rationally coul d have found t hat he acted as its executive director.
Kouri's claimthat his opinions were nerely advi sory and coul d be
i gnored by ACHS of fi cial s is not supported by any evi dence. There was
thus sufficient evidence for a rational jury to find beyond a
reasonabl e doubt t hat Kouri was an "agent" of ACHS for purposes of 18
U S.C § 666(d)(1).
B. Borel
Borel makes a three-part challenge to the sufficiency of the
evi dence for his conviction: first, he argues t hat t he evi dence shows
t hat he enbezzl ed fromCct agon (a corporation that does not receive
f ederal funds) rather than fromACHS; second, he cl ai ns t hat t here was
i nsufficient evidence to prove his specificintent to enbezzle; and
third, he argues that there was i nsufficient evi dence to prove that he
was an agent of ACHS at the tine of the enbezzl enment, as required by
8 666.
1. Enbezzlenment from ACHS and Specific I|ntent
The Governnent argues that the evidence cl early shows Borel 's
i nvol vement in the $50, 000 enbezzl enent for whi ch he was convi ct ed.
Two $25, 000 ACHS checks, drawn in part from federal funds, were
deposited into Octagon's account on Septenber 24, 1992. Corcino

testifiedthat these checks were nade at the direction of Kouri, were
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not for any |l egiti mate purpose, and had been pi cked up at Corcino's
of fi ce by Borel, who had control of the Octagon operating account and
check-writing privileges at thetime. Several days | ater, between
Sept enber 28 and Oct ober 1, 1992, seven checks were i ssued fromt he
Oct agon account, i n uneven anounts, totaling precisely $50, 000.7 All
seven checks were written by Borel. Four of the checks were nmade
payabl e to Advanced Food Service, an entity controlled by Kouri.
Corcino deliveredthe cash proceeds of these four checks directly to
Kouri. The three remai ni ng checks were payabl e directly to Borel, who
told Corcino that he had cashed themand delivered the proceeds to
Kour i .

Corcino' s testinony and t he supporti ng docunent ary evi dence
detail atransactioninwhichthe foll owi ng occurred: Kouri ordered
t hat ACHS pay $50, 000 t o Cctagon for no |l egiti mate reason. Borel, who
was i n charge of the Octagon checki ng account, picked up t hese checks
fromCorcino' s office, and deposited themin the Octagon account.
Borel was t hus aware that Octagon had $50, 000 of ACHS noney inits
account. Borel then wote seven checks for seem ngly randomanount s,
whi ch happened to total exactly $50, 000. Four of these checks were
made to an organi zation primarily run by Kouri. Those four checks were

cashed, and the cash foundits way to Kouri. The other three checks

" The checks were for $7,142. 85, $8, 343. 85, $3, 290. 50, $7, 598. 55,
$8,677.30, $6,993.50 and $7, 953. 45.
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wer e nmade payable to Borel. He cashed those checks and gave the
proceeds to Kouri.

Fromt hi s evidence, particularly the fact that Borel was
involved inthe transaction prior tothe deposit of ACHSfunds in the
Cct agon checki ng account, arational jury could conclude beyond a
reasonabl e doubt that Borel participatedin an enbezzl ement fromACHS. 8
Mor eover, the evidence details a somewhat conplicated scheme i n whi ch
Borel wrote checks totalingthe exact amount of illegitimte funds and
delivered significant amounts of cashto Kouri. Even if Borel was
unawar e t hat t he paynents were destined for a political organization,
t he jury coul d have concl uded beyond a reasonabl e doubt t hat Borel knew
t hat ACHS noney was bei ng funnel ed t hrough Octagon to Kouri for no
apparent | egitimte reason, and that Borel had the specificintent to
col | aborate in that enbezzl enent.

2. Agency

Borel al so argues that there was i nsufficient evidenceto
prove t hat he was an "agent" of ACHS for purposes of 18 U. S. C. § 666.
As we expl ai ned above, 8§ 666 has been gi ven a wi de scope, to i nclude

all enpl oyees "fromthe | owest clerk to the highest adm nistrator."

8 Borel argues, inpart, that he cannot be convicted under 8§ 666 for
enmbezzl enment from Octagon, because Octagon is not an entity that
recei ved federal funds. W need not address t his argunent because we
findthat the evidence is sufficient to prove that Borel enbezzl ed, or
ai ded and abetted enbezzl ement, fromACHS (whi ch undi sputably is an
entity that received federal funds).
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United States v. Brann, 990 F. 2d 98, 101 (3d Cir. 1993). Borel argues

i nconsi stently as to whet her he was an enpl oyee of ACHS at the ti ne of
t he enbezzl enent for whi ch he was charged ( Sept enber 24 - Oct ober 1,
1992). At tines, he admts that he was a "nmere enpl oyee" of ACHS,
whi ch woul d make hi man agent pursuant tothe statutory definition. 18
US C 8§666(d)(1). Alternatively, he argues that the contract between
ACHS and Cct agon transferred his services so that he becanme an enpl oyee
of Octagon and not an enpl oyee of ACHS. Corcinotestified— and Bor el
does not chall enge — that under the ACHS- Cctagon contract, ACHS
enpl oyees (such as Borel) woul d be avail abl e to Octagon but would
remai n enpl oyed and pai d by ACHS for six nonths after the contract was
executed. After those six nonths had passed, the enpl oyees woul d
becorme Cct agon enpl oyees, and be pai d by Cctagon. The record i ndi cat es
t hat Cct agon was i ncorporated on April 30, 1992, and t hat t he contract
with ACHS was executed on June 1, 1992. Using either date, the
enbezzl| enent occurred before the six-nmonth w ndowended, whil e Bor el
was still enpl oyed by ACHS. The jury therefore had sufficient evidence
t o concl ude beyond a r easonabl e doubt t hat Borel was an enpl oyee, and
therefore a 8§ 666(d) (1) agent, of ACHS at the tine of the enbezzl enent.
1. Evidentiary Chall enges

Sot omayor nmakes three cl ai ns that certain evi dence shoul d not
have been admtted. W reviewthe district court's evidentiary rulings

f or abuse of discretion. United States v. Mjica-Baez, 229 F. 3d 292,
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300 (1st Cir. 2000). Erroneous rulings not of a constitutional
magni tude are harm ess if it i s highly probablethat the error did not

contributetotheverdict. United States v. Tse, 135 F. 3d 200, 209-10

(1st Cir. 1998).

A. The Testinmony of the FBI Agent

During direct exam nation, Sotomayor's counsel asked
Sot omayor why she had referred to the federal agents in a negative
manner during prior testinony. Sotomayor responded that "[her] house

was vi sited [ by agents] several tines,"” and that an FBI agent had t aken
her not her "out of bed by striking her." The prosecutionimedi ately
obj ected, noting that no evidence of police brutality had been
i ntroduced, claimng that no such brutality had occurred, and
suggesti ng that Sot omayor was attenpting to prejudicethe juryin her
favor. 1In response, the court indicated that it would allowthe
prosecutionto call the federal agents as witnessesinorder toclarify
for the jury whether any police brutality had occurred.

Sot omayor cl ains that the court's persistence in ensuring
t hat her testinony woul d be rebutted by federal agents anounted to the

court calling aw tness toinpeach her; she argues that this acti on was

soprejudicial that it warrants reversal of her conviction.® Evenif

9 Sot omayor focuses onthe court's use of the word "insist" inits
statenent that "[it is] insisting, for the sake of clearing the matter,
t hat you bring the agents involvedinyour rebuttal.” Inthe context
of the coll oquy, however, it is clear that the court was only i nsisting
t hat sone response be made t o Sot omayor' s provocati ve and unsupport ed
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the district court erredinsolicitingthetestinony of the FBI agent,
any such error was harm ess. This was one short incident inafifty-

eight day jury trial. Cf. United States v. Filani, 74 F. 3d 378, 386

(2d Gr. 1996) ("[I]nreviewwngthetrial transcript we nust take care
not to focus on i sol ated epi sodes, but to assess thetrial court's
inquiries in light of the record as a whole."). Furthernore, the
agent's testinony was on a m nor matter collateral to the i ssue of
Sotomayor's guilt. Lastly, Sotomayor's testinony had al ready been
i npeached at | engt h by ext ensi ve evi dence t hat she had comm tted t he
crimes for which she was charged, including the crime of w tness
t anperi ng. It is highly probable that any error here did not

contribute to the verdict. Tse, 135 F.3d at 209-10.

B. Recorded Conversations
At trial, Sotomayor objectedtotheintroduction of three
conversati ons recorded with the consent of Sot omayor's housekeeper,

Josefa Navarro.1® The district court ruled that the recorded

statenments, and that it was only the defense's refusal to enter an
appropriate stipulation that mandated the calling of a rebuttal
W t ness.

10 These i ncl uded a t el ephone conversati on bet ween Navarro and co-
conspirator Mlagros Garcia Ledon (who pled guilty to w tness
t anpering), atel ephone conversation bet ween Navarro and Sot omayor, and
a face-to-face conversation anong Navarro, Garcia, and Sotomayor.
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conversations were adnmi ssible infull as statenments agai nst penal
i nterest by an unavail abl e wi tness, Fed. R Evid. 804(b)(3), and party
adm ssions, Fed. R Evid. 801(d)(2)(A). On appeal, Sotomayor
chal | enges only t he admi ssion of Garcia's statenents as a vi ol ati on of

t he Confrontati on Cl ause of the Si xth Anmendnent. Bruton v. United

States, 391 U. S. 123 (1968). This Court has held that aBruton error
occurs "where the codefendant' s statement 'expressly inplicates' the
def endant, |eaving no doubt that [the statenment] would prove

"powerfullyincrimnating.'" United States v. Smith, 46 F. 3d 1223,

1228 (1st Cir. 1995) (quotingBruton, 391 U. S. at 124 n. 1) (internal
guotations omtted). NoBrutonerror occurs whenthe statenments are
only incrimnating because they have been "'linked wi th evidence

introduced at trial.'" 1d. (quotingR chardson v. Marsh, 481 U.S. 200,

208 (1987)). In other words, the Confrontation C ause perm ts"out of
court statenments [which] neither nane nor inmpugn [the defendant]
directly, and t hus cannot be supposed to have i nplanted in the jurors’
m nds t he ki nds of powerfully incrimnatinginpressions agai nst which

Bruton protects.” United States v. Li nberopol ous, 26 F. 3d 245, 253

(1st Cr. 1994). W have scrutini zed t he passages deened prej udi ci al
by Sot omayor and found that Garcia' s statenents about gui di ng Navarro's
future testinony concernedonly alist of work duties Navarro cl ai ned
t o have performed for ACHS. Sotonmayor's objectionis atortuous one:

such alist of duties, beinganinperfect description, put pressure on
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her totestify. This falls far short of indicating howthe statenents
ei ther "expressly inplicated" her or were "powerfully incrimnating."
Qur careful reviewof the record provi des no addi ti onal support for her
claim Thedistrict court therefore did not abuseits discretionin
adm tting the recorded conversations.

C. Testinmony of Fernéandez and Granados Navedo

On direct exam nation, Sotomayor testifiedthat she had never
been "invol ved with [ Corci no or Kouri] inascheneto divert [ ACHS]
checks for personal or political favors.” The district court all owed
t he Governnent to i npeach this testinony by i ntroduci ng evi dence t hat,
on a prior occasionin 1988, Sot omayor had di rect ed Ant oni o Fer nandez
t o purchase an expensi ve vi deo canera for use in G anados Navedo's
canpai gn, ' and t hat i n order for Fernandez to be repai d, he had been
asked to endorse a check i n excess of what he was owed. The court then
issuedalimtinginstructionthat the evidence could only be used for
i mpeachnent purposes.'? Sotonmayor suggests that the evidence in
question did not ai mto i npeach her direct testinony but her cross, and
that the district court erred in not excluding it as inadm ssible

extrinsic evidence of aprior bad act. Fed. R Evid. 404(b). Because

1 At thetine of theincident, Fernandez was an adverti si ng contractor
for ACHS. G anados Navedo was a candi date for Mayor of San Juan.

2 The Gover nnent had al so sought adm ssi on pursuant to Fed. R Evid.
404(b), as probative of intent and absence of m stake. The court
deni ed this request.
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we see no abuse of discretioninthe court's findingthat Sot omayor
opened t he door during her direct testi nony, we need not address t he
Rul e 404(b) alternative, which was not reliedon by thedistrict court.

When a def endant has, on di rect exam nati on, nmade a gener al
deni al of engagi ng i n conduct naterial tothe case, the prosecuti on nmay
i npeach that testinony by proving that the defendant di d engage i n t hat

conduct on a prior occasion. United States v. Cudlitz, 72 F. 3d 992,

996 (1st Cir. 1996) (citingUnited States v. Havens, 446 U. S. 620, 627

(1980); United States v. Pérez-Pérez, 72 F.3d 224, 227 (1st Cir.

1995)). Here, on direct exam nation, Sotonmayor deni ed usi ng ACHS f unds
to make political contributions. The testinony of Fernandez and

Granados Navedo acted to i npeach that denial. The district court,

therefore, did not abuse its discretion by admtting that evidence.

I11. Kouri's Sixth Amendnent Claim

Appel | ant Kouri prem ses a Si xth Amendnent ineffective
assi stance of counsel claimonthe bizarre circunstances associ at ed
with Ornelas's recantation of her defense testi nony and subsequent
testinony for the prosecution. Specifically, he argues that various
conflicts of interest faced by Attorney Daniels during the cross-
exam nati on of Ornel as deprived hi mof hisright toeffective counsel.

Cuyler v. Sullivan, 446 U S. 335, 348 (1980) (conflict of interest may

depri ve def endant of effective representation). He al so suggests t hat

the district court inadequately inquiredintothe potential conflicts,

-18-



thus triggering automatic reversal. United States v. Levy, 25 F. 3d

146, 154 (2d Cir. 1994). Although clainms of ineffective assi stance
nmust general ly be reserved for col | ateral proceedi ngs under 18 U. S. C.
§ 2255, we find the record here "sufficiently devel oped to all ow

reasoned consi deration” of this claimondirect appeal. United States

v. Nat anel, 938 F. 2d 302, 309 (1st Cr. 1991). W present the factual
background for this claimat some | ength bel ow

A. The Facts

On May 3, 1999, Ornelas testified by video-conference from
Mexico City as a defense wi tness. Her testinony sought to establish
t hat t he paynment s made t o Fundaci 6n Pananeri cana, of whi ch she was t he
director, were l egiti mate paynents for services rendered t o ACHS.
Dani el s was schedul ed t o exam ne Ornel as on May 4, 1999. Wen Dani el s
met with Ornelas early that norning to di scuss her testinony, she
i ndi cat ed that her testinony of the previ ous day was perj urious, and
t hat certain docunentation supportingthat testinony had been back-
dated or fabricated. She did not apparently suggest at that tinethat
ei t her Kouri or Attorney Cerezo were involvedinthe fraud, however.
As a result, Cerezo and Daniels infornmed the district court that
O nel as had el ected to end her testinony. Daniels toldthe court that
"serious ethical considerations” prevented Ornelas fromtestifying
further; Cerezo noted that there was a "small di screpancy” in the

facts, and al sotoldthe court that O nel as had ceased her testinony
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because her | awyers refused to recogni ze the authority of the U. S.
Attorney in Mexico. The court accepted counsel's expl anations,
informed the jury that Ornel as woul d not be abletotestify further at
that time, and reserved its decision as to the appropriate renmedy
(e.g., striking Onelas's previous testinony) for another day.
On May 29, 1999, Ornelas net withrepresentatives of the U S.
Attorney's OficeinMam, Florida. Sheinformedthe United States
t hat her May 3 vi deo-conference testinony had been fal se. O nel as then
sai d t hat Kouri had encouraged her totestify falsely by telling her
that shewouldgotojail if shetoldthetruth (and exposed hi s noney-
| aunderi ng schene). Onelas alsoinplicated Cerezointhe scheneto
provide fal se testinony. The United States subsequently filed anex
parte informative notion alerting the district court to Ornelas's
perjury and proposed recantati on, and suggesting that the court m ght
need a wai ver fromKouri to all owCerezo's conti nued representation of
him The ex parte nmotion did not inplicate Daniels in any respect.
On June 7, 1999, before Onelas testified for the
prosecution, the district court met with counsel to determ ne the
appropriate course of actiontoavoidamstrial. The court concl uded
t hat there was noper se Si xt h Anendnment vi ol ationrequiring Cerezo's

automati c wi t hdrawal , because the al |l egati on of wi tness tanpering did
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not inplicate Cerezo in the conduct for which Kouri was charged. 3
However, the court determ ned t hat Cerezo woul d not be abl e to conti nue
hi s representati on of Kouri unl ess Kouri provided a wai ver, and deci ded
to hold a hearingonthisissue.! At the hearing, thedistrict court
expl ai ned Cerezo' s potential conflict of interest to Kouri, and asked
Kouri if he wanted Cerezo to continue to represent him Kouri answered
intheaffirmative.® Kouri al so saidthat he wi shed to have Dani el s
continuetorepresent him The court further expl ai ned that Daniels
woul d conduct the cross-exam nation of Ornelas, and Kouri assentedto
t hi s approach. 6

The Gover nment t hen commenced its voir dire exam nation of
Ornel as, at which she recanted her earlier testinony and detail ed

Kouri's involvenent in the fabrication of that testinmony. The

13 See nited States v. Marcano-Grcia, 622 F. 2d 12, 17 (1st Cir. 1980)
(wi t hdrawal required when counsel inplicatedinthe crinefor whichhis
client is on trial).

4 The court indicatedthat the hearing woul d resenbl e a Rul e 44(c)
heari ng, which is nmandat ory when counsel represents nore than one
defendant. Fed. R Crim P. 44(c). Here, of course, Cerezo and
Dani el s represented only Kouri, and thus Rul e 44(c) was not appli cabl e.

% The Court: "So, for the tinme being, you are wai vi ng any conflict of
i nterest between you and M. Cerezo."

The Def endant: "Yes."

6 The Court: "You don't have any problemw th M. Dani el s bei ng in
charge of the exam nation, at |east this afternoon .

The Defendant: "Not at all. . . . | have no problemwth that."
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Governnment al so introduced docunents providing evidence of the
fabrication and supporting Ornelas's revised testinony.

Prior to cross-exam nation, the Government profferedthat
O nelas woul d testify that Cerezo had suborned perjury. Cerezo denied
this charge. The district court then all owed t he Gover nnent to conduct
a di rect exam nation of Ornelas, inchanbers, solely with respect to
t he i nvol verrent of Cerezo and Daniels inthe fabrication of testinony.
At that point, Onelastestifiedthat Cerezo and Dani el s were unawar e
of Kouri's schenme to fabricate testinony, andthat Kouri had expressed
di smay that his | awyers m ght find out about the schene. She indicated
that all of Kouri's explicit instructionsto her on howto testify had
occurred at private neetings between her and Kouri without either
Cerezo or Dani el s being present. Onelas alsotestifiedthat, tothe
extent she hadtoldthe U S. Attorney that Cerezo was i nvol ved, she had
nm st akenly named Cerezo instead of Kouri.

QO nel as then repeat ed her recantation beforethe jury, after
whi ch Dani el s cross-exam ned her i nopen court. On cross, O nel as
revi ewed sone of her prior testinony as to particul ar events. She al so
testified oncross-exam nationthat Kouri had never asked her to cover
up his fraudul ent acts at the time that they occurred, but had only

sought her help in back-dating docunents at the tinme of trial
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Finally, Daniels asked Ornelas if any of Kouri's attorneys had been
involved in the fabrication of evidence; she again answered no.

B. Analysis

Kouri does not contend that the potential conflict of
interest with Cerezo caused a Si xt h Amendnent vi ol ati on. However, he
does suggest that Dani el s' s cross-exam nati on of O nel as was so pl agued
by conflicts of interest asto constitute ineffective assistance of
counsel . Kouri pointstothree specificconflicts: first, that Daniels
had an incentivetoavoidinplicating hinself inthe perjury; second,
t hat Daniels was amaterial witnesstothe perjury; and third, that
al t hough not conflicted hinmself, Daniels relied onthe counsel of
conflict-ridden Cerezo. W nay i mredi atel y di scount the third cl ai mof
conflict: Kouri had wai ved any Si xt h Amendnment conflict of interest
claimw th respect to Cerezo. This waiver cannot be erased by a claim
agai nst Daniels whichis prem sed on Cerezo's conflicts. Moreover,
Kouri has adduced no evi dence that Daniels relied on Cerezoin cross-
exam ni ng Ornel as, nor that Dani el s was unprepared to conduct that
cross-exam nation. Theinstant caseisthus significantly different

fromthat relied upon by Kouri, United States v. Tatum 943 F. 2d 370,

375-78 (4th Cir. 1991), inwhichanewtrial was required when there

17 Dani el s had expressed the worry that the jury woul d concl ude t hat
he and Cer ezo had cooperated in Kouri's schene to defraud the court,
and that their representati on of Kouri woul d be irreparably harnmed by
t hat conclusion. The court suggested that he ask Ornel as t hi s questi on
inorder toclarify counsel's non-invol vement duri ng cr oss-exam nati on.

-23-



was an actual, un-waived conflict of interest onthe part of | ead
counsel, and co-counsel had heavily reliedon | ead counsel duringthe
trial.

Kouri raised no objection at trial to Daniels's cross-
exam nation of O nelas; infact, he endorsed such representation at the
heari ng where he wai ved his conflict with Cerezo.® Were a def endant,
havi ng knowl edge of the circunstances giving rise to an arguabl e
conflict on his lawer's part, fails to object to the |awer's
continued representati on despite havi ng been af forded t he opportunity
to do so, he nust denonstrate that an actual conflict of interest
adversely affected his | awer's performance i n order to establish aper

se Si xt h Amendnent violation. United States v. Sol devil a-Lépez, 17

F.3d 480, 486 (1st Cir. 1994); United States v. Rodriguez Rodriguez,

929 F. 2d 747, 749 (1st Cir. 1991). To show an actual conflict of
i nterest, the def endant nust showthat "t he | awyer coul d have pursued
a pl ausi bl e alternative defense strategy or tactic" and that "the
alternative strategy or tactic was i nherently inconflict with or not
undertaken due to the attorney's other interests or loyalties.”

Sol devil a-L6pez, 17 F. 3d at 486 (citingGuaral di v. Qunni ngham 819

F.2d 15, 17 (1st Cir. 1987)). Kouri's claimthat Daniels should

have cross-exam ned Ornel as at greater | ength and in greater detail

18 Because we fi nd that there was no actual conflict of i nterest here,
we need not determ ne whet her Kouri's assent to Daniels's cross-
exam nation of Ornelas was a sufficient waiver.
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does not neet this standard for several reasons. First, thereis no
evi dence of Daniels's conflict. Kouri, Ornelas, and the U. S. Attorney
had repeatedly naintained that Daniels was not involved in the
subor nati on of perjury. Kouri does not even nowsuggest that Daniels
suborned perjury, only that Daniels feared beinginplicatedinthe
fabrication. G venthe overwhel m ng evi dence t hat Dani el s was not
involvedinthe plot to fabricate evidence and suborn perjury, we see
no reason for himto have altered hi s cross-exam nati onto avoi d bei ng
i nplicated. Second, evenif Daniels didharbor sone fear that Ornel as
woul d inplicate himinthe fabrication, it is not |ikely that a cross-
exam nati on designedto discredit Onelas's rebuttal testinony woul d
have caused her toinplicate himinthe matter. Sinply put, Kouri has
not adequat el y expl ai ned howt he al | eged conflict m ght have af fect ed
Dani el s' s course of action. Third, although a nore aggressi ve cross-
exam nati on of Ornel as nay have been a "pl ausi bl e" strategy, it was
probabl y not superior to Dani el s's approach: in fact, such al ow key
cross-exam nation served Kouri's interests in mnimzing the
prejudicial effect of the perjury and wi tness tanpering (however
difficult toacconplish). G venthe nunber of docunents introduced
supporting Ornelas's rebuttal testinony, it woul d have been f ool har dy
for Dani el s to have pursued the strategy Kouri nowsuggests; i.e., to

have attenpted to discredit the rebuttal. Cf. United States v.
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Bucul avas, 98 F. 3d 652, 656-67 (1st Cir. 1996) (proposed alternative

strategy woul d have resulted in "cross-exam national meat grinder").
As for the possibility that Dani el s m ght have been cal |l ed

as amterial wwtnessto Ornelas's perjury, thisislittle norethan

specul ati on on Kouri's part. See Soldevila-L06pez, 17 F. 3d at 487

("theoretical or nerely speculative conflict" insufficient for Sixth
Amendnent violation) (internal quotations onmtted). Not only was
Dani el s never call ed as a wi t ness, but the Governnment never suggested
t hat he woul d be call ed. Moreover, Kouri has not all eged how any
t heoretical possibility that Daniels m ght be call ed as a wi t ness

af fected hi s behavi or as counsel. . United States v. Kliti, 156 F. 3d

150, 155 (2d G r. 1998) (hearing necessary only when a def endant woul d
forgo inmportant testinmony by his attorney because of continued
representation by that attorney). Kouri has not suggested that he
needed Danielstotestify on his behal f, nor that Daniels's continued
representation prevented any such testinony.

Finally, we cannot agree that the district court failedto
conduct an appropriate inquiry as to Dani el s's potential conflicts.
Kouri suggests that he was entitled to aFoster hearing, at whichthe
court woul d have expl ai ned any potential conflicts and sought an

explicit waiver fromthe defendant. See United States v. Foster, 469

F.2d 1, 4 (1st Cir. 1972). However, this Court has said that the

ci rcunstances i n which aFoster hearingisrequiredare "narrow'; i.e.,
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only in™"crimnal prosecuti ons where one attorney speaks for two or
nor e def endants. " Bucul avas, 98 F. 3d at 655-56. Such was not t he case
here. Cerezo and Dani el s represented only Kouri. Moreover, as we
det ai | ed above, the district court undertook a sufficiently extensive
inquiry intothe circunstances of the fabrication, after whichit was
satisfied that Daniels was not inplicated in the subornation of
perjury, and thus had no conflict with Kouri. See id. at 657

(rel evance of determ nation by trial judge that no conflict existed);

see alsoBrienv. United States, 695 F. 2d 10, 15 n. 10 (1st Cir. 1982)

(automati c reversal only required when actual conflict di scovered, even
if trial court fails to conduct full inquiry).
V. Spillover Prejudice

Appel | ant s Borel and Sot onmayor were not aware t hat Ornel as
woul d recant her testinony until the Governnent called her as a
rebuttal witness. At that point, they were made aware of the
Governnment's ex parte notion, which detailed Onelas's proposed
testinony. They di d not object, nove for a severance, or nove for a
m strial at that time. However, after Ornelas testified, Borel and
Sot omayor noved for amd-trial severance or, inthe alternative, for
amstrial. Thedistrict court refusedto grant either notion, but did
givethejuryalimtinginstructionindicatingthat it should not hold
Kouri's shenani gans agai nst t he ot her two defendants. The court al so

al | owed counsel toelicit fromQrnel as that neither Borel nor Sotomayor
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was i nvol ved i n, or even aware of, the plot to fabricate testinony.
Nonet hel ess, Borel and Sot omayor nowargue that the prejudi ce resulting
fromthe fabrication and recantati on was so severe as to nmake t he
court'srefusal togrant amstrial or to sever proceedingsinmd-
trial an abuse of discretion.

A. Severance

There is a strong preference in the federal systemfor

jointly trying defendants involvedinrelatedcrines. Zafirov. Uiited

States, 506 U.S. 534, 537 (1993). Separatetrials are not warranted
unl ess "thereis aseriousriskthat ajoint trial would conprom se a
specifictrial right of one of the defendants or prevent the jury from
maki ng a rel i abl e judgnent about guilt or i nnocence."” [d. at 539. The
trial court is afforded "consi derabl e | eeway” i n determ ni ng whet her
severance i s appropriate, and we wi || overturnthat determnation "only

if that wide discretionis plainly abused.” United States v. Pierro,

32 F. 3d 611, 616 (1st Cr. 1994) (internal quotations omtted). Amd-
trial severanceis therefore an "extraordi nary neasure, warranted in

very fewcases." United States v. Fisher, 106 F. 3d 622, 632 (5th G r.

1997).

Bor el and Sot omayor suggest that the revel ati on of Kouri's
extensive plot tofabricatetestinony "spilledover” sothat thejury
viewed themin anegative light. For aclaimof spillover prejudiceto

prevail, "a defendant nmust prove prejudice so pervasive that a
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m scarriage of justiceloons.” Pierro, 32 F.3d at 615 (citingUnited

States v. Sabatino, 943 F. 2d 94, 96-97 (1st Gr. 1991)). That quantum

of prejudice did not exist here. Neither Borel nor Sot omayor were
inplicatedinthe scheneto fabricate testinony; infact, testinony was
elicited to showthat they had no know edge of the schene. Seeid.
("[NJothinginplicated appellant inthe peccadilloes."). At any rate,
the trial court provided limting instructions to account for the
unusual situation; instructions that we nust presune were heeded by t he
jury. 1d. at 616. Moreover, the fact that Kouri was i npeached by
Ornelas's testinony is not prejudicial toward the ot her defendants.

United States v. La Torre, 639 F. 2d 245, 249 (5th Cir. Unit A Mar.

1981) (i npeachnent of co-defendant with prior perjury conviction);

United States v. Shorter, 54 F. 3d 1248, 1259 (7th Cir. 1995). The fact

that the jury was nore likely tofind Kouri guilty after |earning of
his actions is also not prejudicial with respect to the other

appel lants. Cf. United States v. Martin, 964 F. 2d 714, 717 (7th Cr.

1992) (co-defendant's entrance of guilty pleaduringtrial). Infact,
the only exanple cited by appellants in which the potential for
spillover prejudicerequired md-trial severance occurred where t he
prej udi ce resulted fromevi dence | ater rul ed i nadm ssi bl e. Fisher, 106
F.3d at 631-32. Suchis not the case here. Al of Ornelas's testinony

was adm ssi bl e.
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The fact that Kouri's schene was disruptive is also
i nsuf ficient to mandat e severance, absent t he denonstrati on of "speci al
prejudi ce of a kind or to a degree not susceptibletorenediation by

pronpt curativeinstructions.”" Pierro, 32 F. 3d at 616; see al so United

States v. Rocha, 916 F. 2d 219, 230 (5th Cir. 1991) (jury instruction

sufficient toremedy di sturbance caused by co-defendant); United States

v. Tashjian, 660 F. 2d 829, 838 (1st Cir. 1981) (sane). Becausethe
district court retained firmcontrol of the trial, the disruptive
effect of the recantation was |imted and not prejudicial.

Final |y, appel | ants argue that they were unfairly prejudi ced
because t hey had prem sed t heir def enses on Ornel as' s ori gi nal prom sed
testi nony, and t hey had no way of knowi ng t hat t he proposed testi nony
was a fabrication. As for Borel, this argunent is without nmerit, as
O nelas's testinmony was essentially unrelated to the crime for which he
was charged, or to his conviction. Although Sotomayor was nore
extensively inplicated by O nel as’' s revi sed testinony, she al sowas in
a positionto knowthat the proposed testinony was perjurious. She was
not bound to of fer a defense consi stent with Kouri's; this Court has
al | owed co-defendants to of fer i nconsi stent defenses w t hout requiring

severance. United States v. Drougas, 748 F.2d 8, 19 (1st Cir. 1984).

Mor eover, she had anpl e opportunity to cross-exanm ne Ornel as i n order

tore-establish her defense. And | astly, Sotonmayor has not suggested
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how she woul d have conduct ed her defense differently were it not for
Ornelas's testinmony and recantation.

B. Mstrial

For nmuch the sanme reasons, the district court's refusal to
grant a m strial was not an abuse of discretion. First, limting
instructions are ordinarily an appropri ate nethod of preenpting a

mstrial. United States v. Sepul veda, 15 F. 3d 1161, 1184-85 (1st Cir.

1993). Appellants did not object to the court's choice of jury
i nstructions, and t hey have not chal l enged it here. Second, "sw ftness
injudicial responseis aninportant el enent in alleviating prejudice
once the jury has been exposed to i nproper testinony." 1d. Here, the
di strict court i nmedi at el y suggested t hat O nel as be asked a questi on
all owi ng her totestify that neither Sotomayor nor Borel were invol ved
intheplanto fabricatetestinony. The court thenofferedalimting
instruction. Therewas notime for "sorestofester." 1d. at 1185.
Finally, we nust presune that jurors are able and willing to heed
[imtinginstructions. [d. Appellants have cited noreason why the
jury would be unable to do so here.

One final note. W cannot ignore appellants' delay in
bringing their notion for such extraordi nary renedi es. Al though they
becane aware of the contents of theex parte notion prior to Ornelas's
testinmony, and thus coul d anti ci pate what t hat testinony woul d entail,

t hey waited to object until after Ornelas had testified. Whatever

-31-



appel | ants' reason for waitingto object, we cannot be overly generous
inrenmedi ation. Tashjian, 660 F. 2d at 838. Appel |l ants shoul d have
sought severance at the earliest opportunity, not after the fireworks
had been set off.
V. Jury Instructions

The statutory definition of "agent” in 18 U. S.C. 8§ 666
defines the termas "a person aut hori zed to act on behal f of anot her
person. . . , and, inthe case of an organization. . . , includ[ing]
a servant . . . [,] enployee, . . . , partner, director, officer,
manager, and representative."”

The di strict court, having concluded that it was appropri ate
to expand slightly onthe definition of agency providedin 8§ 666, gave
the follow ng instruction:

The term"agent"” is definedinthe statute as a
person aut hori zed to act on behal f of another
person or a governnent and, in the case of an
or gani zati on or governnent, includes a servant or
enpl oyee, and a partner, director, officer,
manager, and representative. The term"agent"
means any enployee, officer or director of
Advanced Communi ty Heal t h Servi ces and/ or the San
Juan AIDS Institute. The term "agent" al so
i ncl udes a person aut hori zed by anot her to act
for or in place of him or one entrusted with
anot her's busi ness. The term "agent" also
includes one who the principal, either
intentionally or by want of ordinary care,
i nduces third persons to believe to be his agent,
t hough he has not, either expressly or by
i nplication, conferred authority on him A
per son who, whet her or not aut hori zed, reasonably
appears to third persons, because of

-32-



mani f est ati ons of another, to be authorizedto
act as agent for such other, is also an agent.

Basically, thedistrict court instructedthejury that a personwth
"apparent authority" coul d be an agent for purposes of § 666. Both
Borel and Kouri argue that the statutory definition of "agent" excl udes
persons with only apparent authority, and that the jury instruction was
t herefore erroneous.

Because nei t her def endant objectedtotheinstructionin
accordance wi t h Federal Rul e of Crim nal Procedure 30, ! we revi ewfor

plainerror. United States v. Randazzo, 80 F. 3d 623, 631 (1st Cir.

1996). For aninstructiontobeinplainerror, it nust have "affected
substantial rights," id. at 632, neaning that it nust probably have

af fected the outcone of thetrial, United States v. Romano, 137 F. 3d

677, 682 (1st Cir. 1998). Moreover, it nmust be an error of the type
t hat causes a "mi scarriage of justice, . . . seriously affect[s] the
integrity [of thetrial,] or inpair[s] 'public confidence' inthe

proceedi ngs." Randazzo, 80 F.3d at 632 (quoting United States v.

d ano, 507 U.S. 725, 736-37 (1993)).
We cannot say that there was plainerror here. Evenif the
di strict court's conclusionastothe scope of 18 U.S.C. § 666(d) (1)

was i ncorrect, sufficient evidence was i ntroduced to convi ct bot h Bor el

19 "No party may assi gn as error any portion of the charge or oni ssi on
t herefromunl ess that party objects thereto beforethejuryretiresto
consider itsverdict, statingdistinctlythe matter to whichthat party
objects and the grounds of the objection.” Fed. R Crim P. 30.
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and Kouri wi thout any reliance onthe "apparent authority"” segnent of
the jury instruction. As we expl ai ned above, Borel was an enpl oyee of
ACHS, and was thus clearly includedinthe statutory definition of
"agent" provided by the district court. A though Kouri was technically
a consul tant of ACHSwi t hout a formal position, the evidence indicated
t hat ACHS enpl oyees reported directly to hi mand that he had the
responsi bilities and authority of manager, director, or representative

of ACHS. Cf. United States v. Phillips, 219 F. 3d at 423 n. 3 (Gar za,

J., dissenting) ("the expansive statutory definitionof 'agent'
recogni zes that an i ndi vi dual can affect agency funds despite a | ack of

power to authorize their direct disbursenent”); see al so Sal i nas, 522

U. S. at 57-60 (scope of § 666 to be construed broadly); United States

v. Neder, 527 U.S. 1, 18 (1999) (affirm ng convictions in spite of
instructional error where the evidence nade it clear beyond a
reasonabl e doubt that a rational jury woul d have found def endants
guilty evenif properlyinstructed). Inall Iikelihood, the jury would
have convi ct ed Kouri even wi t hout t he expanded i nstruction. Thus even
if theinstructionwas erroneous, it didnot affect either appellant’s
substantial rights, and was not plain error.
VI. Sentencing

Kouri chal | enges t he two-1 evel enhancenent to his sentence
for an abuse of a positionof trust. U S.S.G 8 3B1.3. Hisprimry

argunment i s that he coul d not have abused a position of trust because,
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as an out si de consul tant to ACHS, he | acked act ual deci si on- naki ng
power and ot her individual s wi th di scretionary power coul d have i gnored
his counsel. In determ ning the appropriateness of a sentence
enhancenent, we determ ne the | egal neani ng of the Gui del i ne de novo,
but reviewthe district court's application of the Guidelinetothe

facts at hand for clear error. United States v. Tardiff, 969 F. 2d

1283, 1289 (1st Gir. 1992). This Court has al ready determ ned that a
def endant need not | egal |y occupy a formal "positionof trust," nor

have "l egal control" of an organi zati on, for t he enhancenent to apply.

United States v. Newman, 49 F.3d 1, 8-9 (1st Cir. 1995). De facto
control, which allows the defendant to exerci se the type of di scretion
cont enpl at ed by t he enhancenent, suffices. 1d. Thedistrict court
found t hat Kouri was for all purposes the "heart and soul " of ACHS,
i.e., that he controlled ACHS fi nances. The court al so noted Kouri's
rol e i n maki ng deci si ons for corporations that had direct busi ness
rel ationships with ACHS. Inshort, the district court found that Kouri
enj oyed t he "prof essi onal or manageri al di scretion” contenpl ated by t he
Guideline. U S.S.G §83Bl1.3cnt. n.1. Astherecord anply supports

this conclusion, we can find no clear error here.

VI1. Evidence Received fromthe Ofice of the Conptroller
Appel | ant s sought suppressi on of al |l evi dence obt ai ned by t he

United States fromthe Office of the Conptroll er General of Puerto
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Ri co, based onthe fact that the Conptrol |l er had rel eased t hat evi dence
tothe FBI incontravention of Puerto Ricolaw Thedistrict court
consi dered the constitutional and statutory framework governi ng the
O fice of the Conptroller, and concluded that these |laws and

regul ati ons did not prohibit suchareferral. United States v. Kouri -

Pérez, No. 97-091 (JAF) (D.P.R Apr. 22, 1998) (nenorandumorder). W
need not determ ne whether the disclosure by the Ofice of the
Conmptroller violated Puerto Ricolaw, for "it iswell settledthat in
f ederal prosecutions evi dence adm ssi bl e under federal | awcannot be
excl uded because it woul d be i nadm ssi bl e under state | aw. " United

States v. Sant ana, 895 F. 2d 850, 853 (1st Cir. 1990) (quotingUnited

States v. Quifiones, 758 F.2d 40, 43 (1st Cir. 1985)) (internal
guot ati on marks omtted). Appellants have suggested no federal | awor
federal constitutional right that was viol ated here.
VIIl. The InterimUnited States Attorney

Appel I ants cl ai mt hat t he unusual tenure of interimu.S.
Attorney Guillerno G|, who has actedinaninterimcapacity for over
seven years, violates the Appointnents Cl ause and constitutional
princi pl es of separation of powers, and i s unconstitutional as applied
to these appell ants. This Court, however, has al ready hel d t hat "the
interimUnited States attorney [for the District of Puerto R co] hol ds

hisofficelawfully.” United States v. Hilario, 218 F. 3d 19, 21 (1st

Cir.), cert. denied, 121 S. C. 572 (2000).
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CONCLUSI ON
For the reasons herein, the convictions and sent ences of
Yam | Kouri-Pérez, Jeannette Sot omayor - Vazquez and Ar mando Bor el -
Barreiro are uphel d, and the chal | enged j udgnents of the district court

are affirned.
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