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GARCI A- GREGORY, District Judge. The General Counsel of the

Nati onal Labor Rel ati ons Board brought an unfair | abor practice charge
agai nst Posadas de Puerto R co Associ ates, Inc. for havingunilaterally
di scontinued certaingroupinsurance policiesit had obtainedfor its
enpl oyees. Posadas nowpetitions this Court for reviewof a decision
and order i n which the Board concl uded t hat Posadas had comm tted an
unfair | abor practice. The General Counsel has, in turn, cross-
petitionedto enforcethe order. The Board found t hat Posadas engaged
inanunfair | abor practiceinviolationof sections 8(a)(1) and (5) of
t he Nat i onal Labor Rel ations Act, 29 U. S. C. 88 158(a) (1) and (5), when
it unilaterally discontinueda group cancer and life insurance policy
t hat had been in effect for 20 years without first bargaining to
i npasse with the Uni on. Because the Board’s order i s supported by
substanti al evidence on the record as a whol e, we deny Posadas’s
petitionfor review, and grant the Board’ s cross-petitionto enforce
its order.
| . BACKGROUND

Posadas oper at es t he Condado Pl aza Hot el and Casi no, a hot el
i n San Juan, Puerto R co. Sone of the casi no enpl oyees are represented
by t he Asoci aci 6n de Enpl eados de Casino (the “Union”). In April 1978,
Posadas t ook out a cancer and life insurance policy with Maccabees

Mut ual Life I nsurance Conpany to enableits enployeestoobtainlife



and cancer insurance at group rates.! For al nost 20 years, Posadas nmade
payrol | deductions fromits unit enpl oyees’ paychecks to cover prem um
paynents, and remtted the total anpbunt to Maccabees and to t he ot her
I nsurance conpani es.

On April 14, 1998, Posadas notified the insurance conpanies
that it woul d no | onger nmake payrol | deductions for thelife and cancer
policy prem uns as of May 1, 1998, and asked t he conpani es to “nake t he
necessary arrangenents to i nvoi ce t he enpl oyees directly.” The next
day, April 15, 1998, Posadas notifiedits enpl oyees of the deci sion.
Shortly thereafter, Union president Victor Villal ba contacted Eddi e
Ortiz, Posadas’ s personnel director, to discuss the matter and expl ore
pl ausi bl e alternatives. Otizrepliedthat the matter was out of his
hands, and told Vil l al ba that the deci sionto discontinuethe group
policies had been made “higher up.”

On April 22, 1998, a week after Posadas notified its
enpl oyees about the decision, Kenneth S. Krans of Adolfo Krans
Associ ates, Inc., ageneral insurance agency representing several of
t he i nsur ance conpani es t hat ext ended group cover age t o Posadas, wote

aletter replyingto Posadas’s April 14, 1998 |l etter. Krans stated

! In addition to its policy with Maccabees, Posadas made
simlar arrangenents wi th vari ous ot her i nsurance conpani es to provi de
its enpl oyees additional options for obtaining life and cancer
i nsurance at group rates. As with the Maccabees policy, Posadas woul d
deduct the prem umanounts fromits covered enpl oyees’ paychecks and
remt the total ampunt to the insurance conpani es.
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that the then-existing group coverage was provided through a
““bonafide’ group contract,” and added that such a contract “was
applied for and issued under the representation that it was an
enpl oyer-pai d benefit.” Krans further stated that his conpany had no
know edge about any internal agreenment between Posadas and its
enpl oyees regardi ng paynent of the policy prem uns.

Krans told Posadas that his conmpany coul d arrange for
i ndi vi dual coverage as of May 1, 1998, but warned t hat such a change
woul d not be as si npl e as Posadas mi ght have bel i eved, giventhat the
enpl oyees previously covered under the group policy woul d now be
subj ect to “individual insurability and rates.” Krans suggested t hat
Posadas extend t he policy cancell ati on date to al | owcover ed enpl oyees
sufficient tineto secure individual coverage. Posadas declinedto
fol | owKrans’s suggestion, however, and di sconti nued its w t hhol di ng
practice -— and t hereby cancel | ed al | group cancer and |ife i nsurance
policies — effective May 1, 1998.

The Union filed an unfair | abor practice charge, and t he
Board’s General Counsel filed a conpl ai nt agai nst Posadas shortly
thereafter. On May 5, 1999, the Admi nistrative LawJudge found t hat
Posadas’ s actions constituted an unfair | abor practiceinviolation of
sections 8(a)(1) and (5) of the Act, and ordered Posadas to resune,
upon witten request fromthe Union, its past practice of making

payrol | deductions for the group cancer and life insurance policies, to
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use best efforts torestore those policies, and to nake Uni on enpl oyees
whol e for any | osses incurred as aresult of the unilateral change.
Bot h t he General Counsel and Posadas fil ed exceptions tothe ALJ’ s
findi ngs and concl usi ons.

On February 25, 2000, t he Board uphel d the ALJ’ s findi ngs and
concl usi on t hat Posadas had vi ol ated sections 8(a)(1) and (5) by
unilaterally term nating the payroll deductions for the insurance
prem unms for the group |ife and cancer insurance policies w thout
bar gai ni ng with the Uni on over the change. The Board nodified t he
remedi es decreed by the ALJ and ordered Posadas to restore t hestatus
guo ante by resunming its past practice of maki ng payrol| deductions for
t he group cancer and life insurance policies, restoringthe policies
for previously covered unit enpl oyees, and naki ng t he enpl oyees whol e
for any | osses t hey may have suffered as aresult of the unil ateral
change. Additionally, the Board ordered Posadas to bargainwith the
Union in the future over any changes in the group cancer and life
i nsurance policies that affect unit enpl oyees.

1. STANDARD OF REVI EW

We revi ewthe Board’ s concl usi on of | awde novo, NLRB v.

Beverly Enterprise- Massachusetts, Inc., 174 F.3d 13, 21 (1st Cir.

1999), and take the Board’s findings of fact to be “conclusive if
support ed by substanti al evidence onthe record consi dered as a whol e.”

ld.; see also 29 U S.C. § 160(e). Substantial evidence is “such
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rel evant evi dence as a reasonabl e m nd m ght accept as adequate to

support a conclusion.” Beverly Entreprise-Mssachusetts, 174 F. 3d at

21. Moreover, “the possibility of draw ng two i nconsi st ent concl usi ons
fromthe evi dence does not prevent an adm ni strative agency’s findi ng
f rombei ng supported by substanti al evidence.” |d. “In particular,
the credibility determ nati ons of the Adm nistrative LawJudge [ ] who
heard and sawthe witnesses are entitledto great weight.” NLRBVv.

Hospital San Pablo, Inc., 207 F.3d 67, 70 (1st Cir. 2000) (i nternal

guotation marks and citations omtted).

[11. DI SCUSSI ON

An enpl oyer conm ts an unfair | abor practice “if, wthout
bargaining toinpasse, it effects aunilateral change in an existing

termor condition of enploynment.” Visiting Nurse Servs. v. NLRB, 177

F.3d 52, 57 (1st Cir. 1999), cert. denied, 120 S. . 787 (2000); Litton

Fi nancial Printing Div. v. NLRB, 501 U. S. 190, 198 (1991). The Board

has “the primary responsibility of marking out the scope of the

statutory | anguage and of the statutory duty to bargain.” Ford Mot or
Co. v. NLRB, 441 U. S. 488, 496 (1979). Particularly withrespect to

determ nations that fall withinthe Board' s “speci al expertise,” such
as whet her an i ssue i s a nandat ory subj ect of bargai ning, the Boardis
entitledto “considerabl e deference,” andits determ nation nust be

uphel d i f reasonabl e and consi stent with the policies of the Act. 1d.



at 497; see al so Beverly Enterpri ses- Massachusetts, 174 F. 3d at 26, 29.

We have | ong hel d t hat an i nsurance benefit i s a mandatory
subj ect of bargaining and that unilateral actions regarding such

subj ects are proscribed by the Act. Allied Chem & Alkali Wrkers of

Am_v. Pittsburgh Plate d ass Co., 404 U. S. 157, 159 (1971) (citing

WW Cross & Co. v. NLRB, 174 F.2d 875, 878 (1st Cir. 1949)).

| nsurance benefits have been typically regarded as nandat ory subj ects
of bargai ni ng because t hey provi de “direct and i nmedi at e econom ¢
benefits fromthe enpl oynent rel ati onshi p,” and because t hey “provi de
a financial cushioninthe event of illnessor injury ... at | ess cost
t han such a cushi on coul d be obt ai ned t hrough contracts or i nsurance

negotiated individually.” WW Cross & Co., 174 F.2d at 878.

Posadas’ s pri nci pal argunent i s that the w thhol di ng practice
was nei ther a benefit nor atermor condition of enpl oynent, but rather
anereinternal mechanismthat it was freetoelimnateunilaterally
when it so chose. Posadas contends that it was not requiredto bargain
to i npasse before nmaking the unil ateral change because it di d not
contribute tothe prem umpaynents, but nmerely col |l ected the prem uns
and remitted themto t he i nsurance conpani es. Posadas concedes, as it
must, that an insurance benefit is “vital” to enployees and is a
mandat ory subj ect of bargai ni ng, but argues that the i npact of its

deci sion on the group insurance policies was nerely incidental.
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Posadas’ s attenpt tofraneits actions as havingto do only
wi th an internal conpany mechani smi s di si ngenuous. The record plainly
shows t hat t he wi t hhol di ng practi ce and t he group i nsurance policy were
inextricably intertw ned. The April 1998 exchange of | etters between
Posadas and Krans reveal s that the unil ateral decision that Posadas was
contenpl ati ng woul d have had the effect of elimnating the group
i nsurance policy altogether. Acorollary of that decision, therefore,
woul d be t hat previously covered enpl oyees woul d be forced to secure
i ndi vi dual coverage at individual policy rates. Thus, by elimnating
t he wi t hhol di ng practice, Posadas did nuch nore than elim nate an
“internal mechanisni; it unilaterally renoved a group i nsurance policy
t hat Posadas’ s unit enpl oyees had been abl e to avai |l thensel ves of for
al nost twenty years. G ven that the decision had the effect of
uni l ateral ly changing along termbenefit, Posadas was requiredto
bargainwith the Union toinpasse. W doubt that Posadas coul d hi de
behi nd an i gnorance defense, but, evenif it could, such a defenseis
not supported by the record.

Mor eover, the Board found, based on t he uncont est ed t esti nony
of fered by El si e Sant ana, a Krans enpl oyee, that group policies were
consi derably | ess expensi ve t han i ndi vi dual policies. Accordingly,
Posadas’ s | ongst andi ng practi ce of wi thhol ding and remtting prem uns
al l owed covered enployees to obtain group coverage at rates

significantly bel owwhat they coul d have obt ai ned i ndi vidual ly. Such
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a benefit existed regardl ess of whet her Posadas itself contributedto
the prem um paynents.

Posadas’ s reliance onSeattl e First Nati onal Bank v. NLRB,

444 F.2d 30 (9th GCir. 1971), McCall Corp. v. NLRB, 432 F. 2d 187 (4th

Cir. 1970), and Westi nghouse El ec. Corp. v. NLRB, 387 F. 2d 542 (4th

Cir. 1967) for the proposition that its unilateral action did not
i npinge onanissuetraditionally considered“vital” to enployeesis
unavai ling. None of these cases even renotely suggests that an
enpl oyer can unilaterally elimnate a benefit (insurance-rel ated or
ot herwi se) wi t hout bargaining with the Union, by claimng that it
actual ly i ntended to undert ake an unrel ated, internal adm ni strative
action that happened to cause an adverse effect on the benefit at

issue. InSeattle First National Bank, for exanple, the NNnth Crcuit

specifically noted (pointing to our opinioninWW Coss Co., supra)

t hat group i nsurance plans i nvol ve i ssues traditionally considered
“vital” to enpl oyees, as opposed t o bank services, the putative benefit

at issueinthat case. Seattle First Nati onal Bank, 444 F. 2d at 35

n. 8.

Simlarly, McCall and \Wstinghouse i nvol ved m nor food price

i ncreases -- issues quite different fromthose presented here. In both
cases, the enpl oyees had alternative places to eat, or they coul d bring
their own | unches; inneither i nstance were the cafeteria plants so

i sol ated t hat enpl oyees wer e dependent on the food t hat caused t he
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controversies. Althoughthe Fourth Crcuit held that suchissues were
not required subjects for bargai ni ng, none of the acti ons conpl ai ned of
ineither caseinpinged (directly or indirectly) onatraditionally

“vital” issue, such as i nsurance benefits. Wstinghouse, 387 F. 2d at

550; McCall, 432 F.2d at 188.

Posadas further contends (again focusing solely on the
wi t hhol ding practice) that its wunilateral action was not one
traditionally considered “vital” because unit enpl oyees “coul d have
mai ntai ned the | i fe and cancer i nsurance policies by sinply naking the
prem umpaynents thenselves . . . .” Posadas Brief at 11. The record
provi des no support for that proposition. Tothe contrary, Krans’s
April 22, 1998 |l etter, stating that the cancell ation of the policy
woul d subj ect covered enpl oyees to “individual insurability and rates”
(enmphasi s supplied), suggests precisely the opposite. Indeed, the
record shows t hat t he enpl oyees coul d not have mai nt ai ned t he sane
coverage at the sanme cost — even assum ng they were individually
i nsurabl e — by making the prem um paynents thensel ves.

None of Posadas’s remai ni ng argunents calls for acontrary
concl usi on. Posadas contends, for exanple, that its enpl oyees could
have nai nt ai ned t hei r coverage by naki ng prem umpaynents directly to
t he i nsurance conpani es. The record shows, however, that Posadas’s
enpl oyees coul d not have mai ntai ned t he sane | evel of coverage by

payi ng t he prem uns t hensel ves; any coverage after May 1, 1998, woul d
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have been subj ect to i ndividual rates, and woul d t her ef or e have been
nor e expensi ve. ? Posadas al so contends that its wi thhol di ng practice
was not atermand condition of enpl oynent because it was not enbodi ed
inthe collective bargai ning agreenment with the Union. The argunent is
neritless. Anitemthat is not addressed in acollective bargaining
agreenent can becone a termand conditi on of enpl oynent, and hence a
mandat ory subj ect of bargaining, if it has been “satisfactorily

est abl i shed” by past practice or custom See, e.q., Exxon Shi pping Co.,

291 NLRB 489, 493 (1988). Here, we have a practice that was carried
out for al nost twenty years, resulting in substantial reliance by
Posadas’ s unit enpl oyees. As the Board noted, it is that | ongstanding
hi story -- coupled with the nature of the benefit at i ssue -- that
transforned this practiceintoatermor condition of enploynent. As
such, Posadas was required to bargain to inpasse.

V& need go no further. The record anply supports the Board’ s
concl usi on t hat Posadas providedits unit enpl oyees wi th an i nsurance
benefit, and that, as aresult, it was not free to elim nate that
benefit unilaterally without offeringthe Unionthe opportunityto

bargai n concerning that change. Posadas’s unil ateral actions

2 There i s a di sput e regardi ng whet her unit enpl oyees coul d have
continuedtoreceive group rates had they transferred over within a
specific grace period provided by the i nsurance conpani es. Even
assum ng arguendo that this alternative solution was avail abl e,
Posadas’ s argunent i gnores the fact that its own actions created the
probl em of which it now conpl ai ns.
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effectively elimnated the group policy and | eft previously-covered
enpl oyees without a critically inportant benefit. Posadas’ s past
practice of withhol di ng prem umpaynents was atermand condition of
enpl oynment that triggeredthe duty to bargain. Itsfailureto do so
constituted an unfair |abor practice.

Lastly, Posadas argues that the renedy i nposed by t he Board
constituted an abuse of discretion. It iswell-settledthat the Board
has “the prinmary responsi bility and broad di screti on to devi se renedi es

that effectuate the policies of the Act,” and that discretionis

“subject onlytolimtedjudicial review ” Pegasus Broadcasting of San
Juan v. NLRB, 82 F.3d 511, 513 (1st Cir. 1996). Pursuant to its
authority under 29 U.S.C. 8 160(c), the Board ordered a renedy
directing Posadas to, inter alia, (1) resuneits practice of making
payrol | deductions for group cancer and |l ife insurance policies, (2)
restore the policies for previously covered unit enpl oyees, and (3)
make t he enpl oyees whol e for any | osses t hey may have suffered as a
result of theunilateral change. W have consistently nmai ntai ned that
a Board-ordered renmedy “shoul d stand unl ess it can be shown that [it]
is apatent attenpt to achi eve ends ot her than those whichcanfairly
be saidto effectuate the policies of the Act.” 1d. (quoting Mirginia

Elec. & Power Co. v. NLRB, 319 U. S. 533, 540 (1943)).

The Board acted withinits sound di scretioninorderingthe

restoration of the status guo. Had it not been for Posadas’s
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unilateral alteration of theterns and condition of enpl oynent, the
cover ed enpl oyees woul d have continued to enj oy the benefit of |ife and
cancer insurance at group rates. Posadas’s proposed renedy — to
bar gai n over the resunpti on of payrol| deductions, whi ch Posadas had no
right toelimnate unilaterally -—would effectively place the unit
enpl oyees “behind the | ine of scrinmge.” |d. at 514. Thereis no
reason to disturb the remedy ordered by the Board.

V. CONCLUSI ON

For the foregoi ng reasons, wedeny Posadas’s petition for

review and grant the Board' s cross-petition to enforce its order.
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