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BOUDI N, Chief Judge. In this case, both sides appeal

fromthe decision of the district court. The dispute concerns
the extent of paynments due from a corporate enployer to its
former chief executive officer. The difficult issue on appeal
i s whether the executive was entitled to receive benefits under
a "change-in-control"™ contract. The wunderlying facts are
| argel y undi sput ed. We reprint pertinent provisions of the
contracts in question in an appendix to this opinion.

On  August 29, 1994, WIlliam Fenoglio signed an
enpl oynent contract with Augat I nc., an el ectronics
manufacturing firmin Mansfield, Massachusetts. As provided for
inthe contract, Fenoglio becanme chi ef executive officer ("CEO")
on January 1, 1995, and was appointed to Augat's board of
directors. The contract also prom sed Fenoglio a base sal ary,
bonuses, fringe benefits, and stock options. The contract
stated that "enployment . . . shall termnate . . . [a]t the
el ection of either party, upon not |less than six nmonths' prior
witten notice of term nation,” and provided for a severance
payment after term nation.

Pertinently, Augat promsed to pay Fenoglio "the
conpensati on whi ch woul d ot herwi se be payabl e" for twel ve nont hs
from"the date of term nation of his enploynent.” This sumwas

to be reduced by any paynents nade pursuant to provisions in a
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separate change-in-control contract. This second contract
prom sed Fenoglio substantial conpensation in the event that
Augat were to be acquired by another conpany and Fenoglio were
"term nated within 36 nonths after Change in Control . . . other
than for Cause or Disability."

At a July 16, 1996, neeting, Augat's board of directors
voted to term nate Fenoglio. This was a policy decision by the
board; there is no claim that Fenoglio was discharged "for
cause." John Lenasters, the board chairman who imedi ately
repl aced Fenoglio as interim CEO, told Fenoglio of the board's
deci sion that evening. Fenoglio was also shown a copy of a
press release stating briefly that he had "resigned" as CEO

Fenoglio performed no further work for the conpany after that

dat e.

In late July, Fenoglio wote Augat a |letter asking
about his severance. In a reply letter dated August 6, 1996,
Lemasters

outlined Augat's understanding of its obligations, contingent
upon Fenoglio's "tinely agreement” thereto. The letter
concluded by saying that it "serve[d] also as notice of
termination of all other contracts" between the parties

"including the Septenber 6, 1994 Change in Control Agreenent.”



Two nmonths later, on October 7, 1996, Augat's board
agreed that the conpany would be acquired by Thomas & Betts
Cor p. The merger was consunmated on Decenber 11, 1996, when
Augat becane a wholly owned subsidiary of Thomas & Betts. The
conpani es refused, however, to pay Fenoglio change-in-contro
benefits because they said that Fenoglio had been term nated
before the merger. On January 3, 1997, Fenoglio filed suit
agai nst Augat and Thomas & Betts in federal district court,
al l eging breach of both the enployment and change-in-control
contracts.

One such al l egation was that the conpani es had breached
the enploynment contract by failing to honor Fenoglio's stock
options. Later, while the |awsuit was pending, Fenoglio wote
to the conpanies (on May 20 and June 30, 1997) seeking to
exerci se these options. \When the conpanies refused, Fenoglio
amended the conplaint to add allegations that Augat and Thomas
& Betts had commtted securities fraud under federal and
Massachusetts | aw by m srepresenting the exercisability of his
options.

The district court granted summary judgnment for
Fenoglio on certain clains, awarding him benefits under the
change-in-control contract and five of six disputed lots of

stock options. Fenoglio v. Augat, Inc., 50 F. Supp. 2d 46, 56-
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57 (D. Mass. 1999). The conpanies prevailed on summary judgment

as to the sixth stock option agreenent and as to the securities

fraud clainms, which the district court dism ssed. ld. at 56
n.9, 58-59. Fenogli o was awarded just under $3 mllion plus
prej udgnent interest of nore than $1 mllion. The conpani es now

appeal as to the award of change-in-control benefits and stock
options; Fenoglio cross-appeals only to challenge the district
court's ruling that one set of stock options had already
expi red.

Qur review is de novo as to the grant of summary
judgnment, inferences being drawn against whichever party
succeeded on the respective notion. Bl ackie v. Maine, 75 F.3d
716, 721 (1st Cir. 1996). Contracts are ordinarily construed by
the court "as a matter of |aw' unless there are disputes as to

extrinsic facts that bear on interpretation. Principal Mit.

Life Ins. Co. v. Racal-Datacom lInc., 233 F.3d 1, 3 (1st Cir

2000) . We begin with the issue of the change-in-control
benefits.

VWhet her Fenoglio is owed change-in-control benefits
depends on how one reads the |anguage of tw different
contracts. |If the change-in-control contract were taken al one,
the nmost straightforward reading favors the conpanies. | t

pertinently provides that "[i]f your enploynent is term nated
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for any reason and subsequently a Change in Control shall have
occurred, you shall not be entitled to any benefits hereunder."
And, as the conpani es point out, Fenoglio was term nated in the
ordinary sense of the term-albeit wthout the six nonths'
notice prom sed by the enploynent contract--either in July or
August 1996, well before anyone clains that a change in control
occurred.?

Nor i s Fenoglio hel ped much if one | ooks at purpose--a

common interpretive aid, Restatement (Second) of Contracts 8§

202(1) & cnt. c (1981)--if attention is limted to the change-
in-control contract. The purpose of "golden parachute”
provisions like this one is primarily to assure the loyalty of
a high-level enployee in the face of a possibly hostile change

in control. See Campbell v. Potash Corp., 238 F.3d 792, 799-800

& nn.4-6 (6th Cir. 2001). But Fenoglio was fired by the
exi sting board, and there was no takeover, hostile or otherw se,

until after he had been fired.

The fact ual scenario m ght itself be open to
interpretation, and, to that extent, we are giving the conpanies
the benefit of the doubt on a summary judgnent issue resolved
against them Reich v. John Alden Life Ins. Co., 126 F.3d 1, 6
(1st Cir. 1997). The reason for the doubt is that the events on
July 16 |l ook at first blush like an imrediate discharge, but
concei vably, Fenoglio could argue that he was nerely renoved as
chairman and | eft as an enployee wi thout duties for six nonths
fromthat date, or, alternatively, fromreceipt of LeMasters'
August 6, 1996, letter.
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There is a possible qualification: i f Fenoglio had
been fired in anticipation of a change in control, he m ght
argue that a denial of change-in-control benefits would
frustrate the aim of that contract (if not its literal
| anguage); and perhaps he could make a case based on an inplied

covenant of good faith and fair dealing. Fortune v. Nat'l Cash

Regi ster Co., 364 N. E.2d 1251, 1256-58 (Mass. 1977). But

Fenogl i o does not claimthat he was fired as a "housecl eani ng"
measure, in the shadow of a takeover, in order to avoid paying
hi m change-in-control benefits after the takeover. If that
cl ai mwas supportable, it seens certain that counsel would have
made it.

|f one turns to the enployment contract, Fenoglio's

position inproves. This is not because Fenoglio is entitled to
change-in-control benefits as consequenti al damages traceable to
the breach of the enploynent contract's notice provision. He
m ght have such a claim but he has not nmade it, presumably
because he does not want the added burden of satisfying the
foreseeability requirenent that exists when danages go beyond
what was promsed in the contract (e.g., salary) to other

unspeci fied consequences, see Am_ Mech. Corp. v. Union Mach.

Co., 485 N.E.2d 680, 683-84 (Mass. App. Ci. 1985).



Rat her, Fenoglio's best case on this record turns on
using the enploynment contract to determ ne when Fenoglio was
termnated for purposes of the change-in-control contract.
Despite the conpanies' claimthat the latter is an integrated
docurment, we (like the district court, 50 F. Supp. 2d at 56-57)
see no difficulty in reading the two docunents together. The
reason IS t hat the change-in-control contract itself
contenpl ates an enpl oynment rel ati onship defined el sewhere; and
the pertinent "elsewhere" is the enploynent contract read in

light of state |aw. See Wlnmt H. Sinmonson Co. v. Geen

Textiles Assocs., 755 F.2d 217, 219-20 (1st Cir. 1985); Chel sea

I ndus., Inc. v. Florence, 260 N.E. 2d 732, 735-36 (Mass. 1970).

The enploynent contract is witten in terns quite
hel pf ul to Fenoglio. It does not nerely prom se that Augat
wi |l provide six nonths' notice, although this m ght be enough
under sonme case law.? Rather, it says that "enploynment
shall termnate upon . . . not less than six nonths' prior
witten notice of termnation.” |If, as the |anguage suggests,
this statenment defines Fenoglio's enploynent status, then

whet her this notice was delivered in July or August 1996, he was

2See, e.q., Markovits v. Venture Info. Capital, Inc., 129 F.
Supp. 2d 647, 650, 654-55 (S.D.N. Y. 2001); Hepner v. Am Fid.
Life Ins. Co., 258 S.E. 2d 508, 509, 511-12 (Va. 1979); cf. Nat'l

Med. Care, Inc. v. Zigel baum 468 N. E.2d 868, 872-73 (Mass. App.
Ct.), rev. denied, 471 N E.2d 1354 (Mass. 1984).
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still an enpl oyee--al beit banished as CEO -when the change in
control occurred in Decenber.

Contrary to the conpanies' assertions, it is clear to
us that the district judge relied on this contractual |anguage
to determine the date of term nation rather than on arguably
i nadm ssi ble (under Fed. R Evid. 408) |anguage fromthe August
6, 1996, letter ("Although you have resigned as President and
CEO effective July 16, 1996, Augat wll pay your current
conpensati on and benefits through your date of term nation on
January 16, 1997."). See 50 F. Supp. 2d at 53 n.5. The
district court nerely considered the letter as supplying the
required notice, relying on a part of the letter that is not
even arguably reached by Rul e 408.

Of course, it is quite likely that the situation that
has arisen here was not foreseen by the parties. And where
| anguage i s anmbi guous, courts often nake their own best guess as
to how reasonable parties would deal wth unanticipated

applications, e.qg., Fleet Nat'l Bank v. H& D Entmit, Inc., 96

F.3d 532, 538-39 (1st Cir. 1996), cert. denied, 520 U S. 1155

(1997), or rely upon nechanical canons of interpretation.3® But

SPertinent here is the contra proferentem canon, that is,
t hat uncertainties should be resol ved agai nst Augat, the drafter
of the contract. See Merrinack Valley Nat'l Bank v. Baird, 363
N. E. 2d 688, 690-91 (Mass. 1977); Aldrich v. Bay State Constr.

Co., 72 N.E. 53, 54 (Mass. 1904). How nmuch force should be
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literal |anguage favors Fenoglio once the two contracts are read
together, and it is hard to see why literal |anguage shoul d not
be foll owed where, as here, the result is hardly absurd or
unfair. Indeed, a conpany that drafts a notice requirenment |ike
this one mght deem itself lucky when the executive |eaves
of fice at once and wi thout fuss.

This does not nean that Fenoglio could have obtained
an injunction requiring the Augat board to let him remain as
chi ef executive officer after he had | ost the confidence of the
boar d; there are public policy reasons why a court would be

likely to refuse such relief. Restatenent (Second) of Contracts

§ 367(1) & cnt. a (1981); FEitzpatrick v. Mchael, 9 A 2d 639,

641 (wd. 1939). But that is no reason why the nore genera
commtnment to treat him as an enployee for six nonths after
notice should not be given effect insofar as it affects nerely
financial entitlenents.

The remaining issues in the case concern whether the
stock options were exercised within the required tinme periods,
a mtter resolved as to five of six option grants at issue in

Fenoglio's favor. The district court's treatnment, 50 F. Supp.

given to such a canon where the contract is between two
sophi sticated parties is open to doubt. Principal, 233 F.3d at
4; RClI Northeast Servs. Div. v. Boston Edison Co., 822 F.2d 199,
203 n.3 (1st Cir. 1987).
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2d at 54-56, was thorough and persuasive, and we adopt its
di scussion as to the conpanies' appeal. We turn, then, to
Fenoglio's cross-appeal; there, Fenoglio objects to the deni al
of benefits under the Decenmber 20, 1994, options contract.

The problem in a nutshell is that Fenoglio was
required, under the terms of this contract, to exercise his
options within three nonths of term nation of enploynment. An
alternative, |onger period that the district court held
applicable to other options did not even arguably apply to the
December 20 contract. 50 F. Supp. 2d at 55 n.6. Fenoglio
formally attenpted to exercise his options under this |ast
contract only on May 20, and June 30, 1997.

This attenpted exercise canme nore than three nonths
after the last date on which Fenoglio could plausibly claim
enpl oyee status. Even if one took the | atest plausible date of
Fenoglio's purported term nation (the August 6, 1996, letter),
treated it nmerely as notice, and then gave him the further
benefit of the six nmonths' notice period, this would still only
take himto February 6, 1997. His earliest letter seeking to
exerci se the Decenber 20 options was sent on My 20, 1997
Thus, he falls outside the three nobnths' exercise period

explicitly provided.
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On appeal, Fenoglio says that it woul d have been futile
to exercise the Decenber 20 options because the conpani es would
not have honored them Courts sonmetimes do excuse failures to
give notice or take simlar acts where notice would plainly be

futile. E.qg., Pupecki v. Janes Madi son Corp., 382 N. E. 2d 1030,

1034 (Mass. 1978); Trustees of the Boston & Maine Corp. v. Mass.

Bay Transp. Auth., 323 NE 2d 870, 873 n.2 (Mass. 1974).

However, there is no evidence here that the purported exercise
woul d have been futile. Fenoglio relies on an out-of -context

statement by the district court, see Fenoglio v. Augat, Inc.

Civ. Action No. 97-10012-PBS, slip op. at 3 (D. Mass. Mar. 16,
2000); this statement was not directed to the futility doctrine
and would not, in any event, substitute for the |ack of proof.

Fenoglio's other argunent is that the conpani es should
be estopped fromdenyi ng that Fenoglio was an enpl oyee after the
si X nonths' notice period because, for a substantial additional
period (until April 25, 1997), it gave hi mpay and certai n other
benefits as if he were an enployee. As the district court
properly found, 50 F. Supp. 2d at 53, these |l ater paynents were
post - enpl oynent severance paynents prom sed by contract. They
did not constitute representations of continued enploynent
status sufficient to ground an estoppel claim

The judgnment of the district court is affirnmed.
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APPENDI X

Enpl oynent Contract (88 4 & 5)

4. Enploynent Term nation. The enpl oynent
of the Enployee by the Conpany pursuant to
this Agreenment shall term nate wupon the
occurrence of any of the follow ng:

4.4 At the election of either party,
upon not | ess than six nonths' prior witten
notice of term nation.

5. Ef fect of Tern nation.

5.1 Term nation for Cause or at

Election of Either Party. . . . In the event
the Enpl oyee's enploynent is term nated .
. at the election of the Conpany pursuant to
Section 4.4, the Conpany shall pay the
Enmpl oyee the conpensation which would
ot herwi se be payable to the Enployee up to
the last date to occur of (a) three years
from the Commencenent Date [ Septenber 6,
1994] or (b) twelve nmonths fromthe date of
term nation of his enploynent. Any paynents
to the Enployee pursuant to the preceding
sentence shall be reduced by any paynents
made to the Enployee pursuant to Section
4(c) (i) of the Enpl oyee's Change of Control
Letter Agreenent dated Septenber 6, 1994
with the Conpany.

Change-in-Control Contract (8§ 3)

3. Enploynent Status: Term nation Foll ow ng
Change in Control.

(a) This Agreenment does not constitute a
contract of enployment or inpose on the
Conpany any obligation to retain you as an
enpl oyee. This Agreenent does not prevent
you fromterm nating your enploynent at any
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time. |If your enploynment is term nated for
any reason and subsequently a Change in
Control shall have occurred, you shall not
be entitled to any benefits hereunder. Any
termnation by the Conpany or by vyou
foll owi ng a Change in Control of the Conpany
during the Term shall be communicated by
written notice of termnation ("Notice of
Term nation") to the other party hereto in
accordance with Section 6. The "Date of
Term nation" shall mean the effective date
of such termnation as specified in the
Notice of Term nati on.

(b) Notw thstandi ng anything to the contrary
herein, you shall be entitled to the
benefits provided in Section 4 only if any
of the events constituting a Change in
Control of the Conpany shall have occurred
during the Termand your enploynent with the
Conpany is termnated within 36 nonths after
such a Change in Control of the Conpany .

4. Conpensation Upon Term nation. If (1)
any of the events constituting a Change in
Control of the Conpany shall have occurred
during the Term and (ii) your enployment
with the Conpany is termnated within 36
nmont hs after such Change in Control of the
Conpany, you shall be entitled to the
benefits set forth in this Section 4:

(c) If your enploynment by the Conpany shoul d
be term nated by the Conpany other than for
Cause or Disability or if you should
term nate your enploynent for Good Reason,
then you shall be entitled to the benefits
bel ow:

(i) the Conpany shall pay you your
full base salary and all other earned or
accrued conpensation through the Date of
Term nation at the rate in effect at the
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time the Notice of Term nation is given,
plus all other amunts to which you are
entitled under any conpensation plan of the
Conpany at the time such paynents are due
and, in lieu of further salary paynents for
peri ods subsequent to t he Dat e of
Term nation, the Conpany will pay you a | unp
sum cash paynment as severance pay .
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