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Per Curi am The court has determ ned that oral

argument may be dispensed with in this case. See Fed. R
App. P. 34(a)(2)(C); 1st Cir. Loc. R 34(b). After a
t horough review of the record and of the parties’
subm ssions, we find that we do have jurisdiction over this
i nterl ocutory appeal, and we reverse the |ower court’s
deci si on denyi ng appel | ant CGeor ge E. Li eberman’ s
(“Lieberman’s”) notion to withdraw from his representation
of his clients, Industrial Distribution Corporation (“IDC")
and Gerhard Hutter (“Hutter”).

This is an appropriate interlocutory appeal under

the collateral order doctrine. See Cohen v. Beneficial

| ndus. Loan Corp., 337 U S. 541, 546 (1949). An order which

does not term nate an action by disposing of all rights of
the parties nevertheless is reviewable if: 1) the order
conclusively resolves an inportant question 2) which is
entirely separate fromthe nerits and 3) if the matter w ||

evade adequate review on appeal. ld.; United States v.

Qui nt ana- Aguayo, 235 F.3d 682, 684 (1st Cir. 2000). It is

clear that the order bel owconcl usively resol ved an i nport ant
question entirely separate fromthe nerits: the question of

whet her appellee’s attorney should be allowed to w thdraw.



Furthernore, we find that the matter will evade adequate
revi ew on appeal. An order requiring an attorney to continue
representing a client in a civil action wi thout conpensation
may subject the attorney to irreparable harm and amounts to

an order of specific performance. See Wiiting v. Lacara, 187

F.3d 317 (2d Cir. 1999). W may proceed to the nerits.

“The grant or denial of an attorney’s notion to

withdraw in a civil case is a matter addressed to the
di scretion of the trial court and will be reversed on appeal
only when the trial court has abused its discretion.” See

Andrews v. Bechtel Power Corp., 780 F.2d 124, 135 (1st Cir.

1985) (quoting Washington v. Sherwin Real Estate, Inc., 694

F.2d 1081, 1087 (7" Cir. 1982)). We conclude that in this
i nstance, the |ower court did abuse its discretion.

Rhode Island District Court Local Rule 4(d)
provides that “[t]he Rules of Professional Conduct of the
Rhode | sl and Supreme Court shall be the standard of conduct
for all attorneys practicing before this court,” and the
supreme court rules in turn provide the grounds upon which
an attorney may seek |leave to withdraw. Those rules in part

provide that an attorney may withdraw if:

(4) the client fails substantially to
fulfill an obligation to the |awyer
regarding the | awer’s services and has
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been given reasonable warning that the
| awyer wi || wi t hdr aw unl ess t he
obligation is fulfilled;

(5) the representation will result in an
unreasonabl e financial burden on the
| awyer or has been rendered unreasonably
difficult by the client; or

(6) ot her good cause for wthdrawal

exi sts.

RI. S ¢C. R 1.17(b)(4) - (6). These factors provide
grounds for wthdrawal even where w thdrawal cannot be
accomplished “without material adverse effect on the
I nterests of the client.” See RI. S. C. R 1.17(b) (“[A]
| awyer may withdraw fromrepresenting a client if w thdrawal
can be acconplished without material adverse effect on the
interests of the client, or if . . . (4) the client fails
substantially . . . .”) (enphasis added).

Clearly Hutter has “fail[ed] substantially to
fulfill an obligation to [Lieberman] regarding the | awer’s
services,” R1. S Ct. R 1.17(b)(4), because he has failed
to pay Lieberman over $80,000 in fees owed to him in
derogation of their witten fee agreenent. Before noving to
wi t hdraw, Lieberman also gave himsufficient warning that a

failure to bring his account up to date would result in his



wi thdrawal from the case. Though only three weeks passed
between the tinme the first bill becane past due and the tine
Li eberman noved to withdraw, three additional weeks passed
before the district court heard and denied the nmotion. In
that interim Hutter’s private attorney reveal ed that Hutter
had no noney to pay Lieberman, and Hutter indicated he had
no reasonabl e prospect of being able to pay him unless the
litigation was successful. Also, in previous nonths
Li eberman repeatedly had to remnd Hutter to bring the
retainer back up to its required balance, so Lieberman’s
qui ck action once the first payment becanme past due seens
reasonabl e.

Thus, wi thdrawal under the circunmstances certainly
woul d have been consistent with the Local Rules. Further
Li eberman faces substantial additional financial exposure
should he be required to go forward. Several pretrial
matters have yet to be resolved, and the trial itself wll
| ast nore than a week. Counsel already has expenses that
have not been rei mbursed, and there nay well be additi onal
substanti al expenses that will need to be incurred at trial.
It simply expects too much of counsel to expend the
addi ti onal energy necessary to go to trial, and to front the

necessary expenses, w thout any real assurance that he wl|
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be paid for any of it, especially where he already is owed
a substantial sumand the client has violated the witten fee
agreement. Further, if counsel does not expend t he necessary
effort and does not front the trial expenses, he very well
coul d expose hinself to civil liability to his client. W
refuse to place counsel in such a position. Under these
circunstances, the |ower court abused its discretion in
refusing to | et Lieberman wi thdraw.

Furthernore, Hutter was | ess than forthcom ng with
Li eberman when he signed the fee agreenent. Apparently
Hutter knew fromthe begi nning that he woul d be unabl e to pay
his legal fees if he were not successful in the litigation.
It appears that he and his wife expected that as a practi cal
matter, Lieberman’s representation of them at sone point
would evolve into a contingency arrangenent, whereby
Li eberman was to be paid (if at all) out of the proceeds of
the litigation. But that was not the arrangenent to which
Li eberman agreed. Under these circunstances, fairness
dictates that Hutter, not Lieberman, suffer the consequences
of his own failure to honor his agreenent.

Further, we do not think the decision here should
hi nge entirely on the assertion that the case was nearly

ready for trial. Despite the court’s apparent attenpts to
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nove this case to trial quickly, that goal does not seemto
have been realistic. At | east one discovery dispute was
out st andi ng; that dispute had been referred to a nagistrate
judge, who had not set the mtter for hearing until
approxi mately two weeks after the trial judge had planned to
try the case. A partial summary judgnent notion was not
fully briefed until approxinmtely two weeks before the tri al
date, and that, too, had been referred to the nagistrate
j udge. Mor eover, the opposing party apparently is not
pushing to get the matter to trial, as it agreed to a stay
of all proceedings pending this appeal. Though certainly a
district court should consider the stage of the litigation
when deciding an attorney’s notion to withdraw, here we find
that the timng issues should not have been determ native.

Appellant’s nbtion to strike is denied. Appellee’s

notion to file reply brief is allowed. The decision of the

| ower court is reversed, and the case is remanded for further

proceedi ngs consistent with this order.




