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LI PEZ, G rcuit Judge. M chael Spiel man, the named plaintiff

inaputative class action, appeal s the district court's dism ssal of
his suit for | ack of subject matter jurisdiction. The court found t hat
the plaintiff's individual danages claimfailedto satisfy the anmount -
i n-controversy m ni numset by 28 U.S. C. § 1332 for entry into federal
court. The court alsorejectedthe plaintiff's alternative argunent
that his claim for attorney's fees under Chapter 93A of the
Massachusetts Consuner Protection Statute fulfilled the amount-in-
controversy requirenent because Massachusetts | aw al |l owed hi mto
aggregate all of the fees antici pated by the cl ass. W agree t hat
Spi el man does not neet the anount -i n-controversy m ni numand af fi rmthe
district court's dism ssal of his suit.
l.

I n 1987, M chael Spi el man, a New York resi dent, bought a
[imted partnershipinterest in Genzyne dinical Partners, L.P. (CCP),
whi ch sought to devel op atreatnent for Gaucher's di sease. At that
time Genzyme Devel opnent Corporation (Genzyne Devel opnent), a
subsi di ary of Genzyne Cor poration (Genzyne), was t he general partner
of GCP. As general partner, Genzyne Devel opnent was obl i gated by | aw
and by the limted partnershi p agreenent to i ssue annual federal and
state tax schedulestothelimted partners. No schedul es were i ssued

bet ween 1987 and 1990. 1n 1990, the GCCPlimted partners approved the
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sal e of the partnership's assets to Genzyne i n exchange f or shares of
common stock. As a result, GCP was |iquidated.

Thi s transaction had tax i nplications for Spi el man and sone
of the other 190 GCP limted partners who |ived outside of
Massachusetts. Sonetine after Genzyme bought GCP, t he Massachusetts
Depart nent of Revenue determ ned that the sal e and |i qui dati on was a
t axabl e event under statelaw. In 1993, the Departnent notifiedthe
former limted partners who had not filed 1990 Massachusetts tax
returns that they owed state taxes ontheir share of the liquidation
i ncome. Spi el man was assessed a tax of $10, 820, whi ch he di d not pay.
I n 1995, t he Departnent penal i zed Spi el nan for del i nquent paynent by
doubling the anount he owed to $21, 640.

On Novenber 9, 1995, Spielman filed a class action in
federal court on behal f of hinself and sim |l arly situated forner GCP
limted partners agai nst Genzyme Devel opnent and Genzynme.! The
conpl ai nt i ncl uded cl ai ns of negligent m srepresentation, conmon | aw
fraud, breach of fiduciary duty, and breach of contract. It alleged
t hat Genzyme Devel opnent’'s failure toissue the required 1990 t ax
schedul es for GCP caused Spi el man and t he ot her cl ass nenbers to i ncur
Massachusetts tax liability. As a resident of New York suing a

Massachusetts corporation, Spiel man asserted diversity jurisdiction

1 Genzynme Devel opnent ceased to exi st in 1990, and Genzyne, as
parent corporation, assunmeditsliability. Spielman's suit named both
entities but proceeded agai nst Genzynme al one.
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under 28 U. S. C. 8§ 1332, but did not speci fy a damages amount. At the
time the suit was filed, 8§ 1332(a) required that the "matter in
controversy" exceed $50, 000 for federal court jurisdictionto attach.
See Act of Cct. 19, 1996, Pub. L. No. 104-317, 110 Stat. 3850 (amendi ng
28 U.S.C. §1332(a) soastoraisejurisdictional amount from$50, 000
to $75, 000).

Fi ve days after filingthe class acti on conpl ai nt, Spi el nan
filed an appeal with the Massachusetts Appel | ate Tax Board t o det erm ne
t he t axes and penal ty he owed for the GCP | i quidation. On Cctober 24,
1996, CGenzyne filed anotionto dismss for | ack of subject matter
jurisdiction, allegingthat Spiel man's danmages fell bel owthe required
$50, 000 mini mum | n oppositionto this notion, Spielman filed an
af fi davit on November 21, 1996 cl ai m ng $21, 640 i n "doubl e t axes, "
$16,211.47 in interest, $11,246.48 in penalties, and $1,305 in
accountant fees. The item zed danages total ed $50, 402. 95. The
affidavit asserted, however, that Spi el man's damages as of the date his
conmpl aint was fil ed were $61, 673.77, though it did not explainthe
$11, 270. 82 di screpancy between that anmpunt and the item zed total.

On Decenber 12, 1996, the district court deni ed Genzyne's
notionto dismss for | ack of subject matter jurisdiction, but stayed
Spi el man' s acti on pendi ng the state Tax Board's ruling on t he anount
of histax liability. The court said: "This action. . . has been

prematurely brought. After areviewof the papers and pl eadi ngs, it
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is not possibleat thistinme to deternm ne plaintiff's damages, as
damages can be reasonabl y cal cul at ed onl y upon conpl eti on of the state
adm ni strative proceedi ngs."

This stay remai ned i n place for nore than two years. Then
at a February 8, 1999 st at us conference, Spielnmantoldthe court that
t he Tax Board had assessed his final tax liability at $10, 820--the
t axes he owed for GCP' s |i qui dation, with no assessnent of penalties
or interest. Spielmn alsosaidthat toachievethisresult he had
pai d attorney's fees of $7, 000 and accountant's fees of $1, 305, for a
total of $8,305. Spielnmantoldthe court he woul d consi der whet her t he
Tax Board's ruling neant t hat he coul d no | onger neet t he anount -i n-
controversy mnimum The next day, the court lifted the stay on
Spi el man' s cl ass action.

Five nonths later, on July 16, 1999, Spi el man asked t he
court for leaveto file an anended conpl aint. The anendnent al | eged
no newfacts, but added a cl ai munder Chapter 93A of t he Massachusetts
Consuner Protection Act, which permts prevailing plaintiffstorecover
attorney's fees as part of their damages award. Genzyne protested,
arguing that Spielman's attenpt to anend t he conpl ai nt was unti nel y and
a "transparent attenpt to establish federal court jurisdictionwhere
none exi sts." On Septenber 22, 1999, the court granted Spi el man's
request to anend t he conpl aint, sayingthat the court's Decenber 1996

stay accounted for the delayed filing of the anmendnent.
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On Novenber 2, 1999, Genzynerenewed its nmotionto dismss
for | ack of subject matter jurisdiction, claimngthat the state Tax
Board rul i ng est abl i shed t hat Spi el man had i ncurred at nost $8, 305 i n
damages.? | n oppositionto this notion, Spiel man argued that his
danmages cl ai mfor attorney's fees under Chapter 93A shoul d i ncl ude t he
fees for the class, and that aggregating the fees to hi mwoul d boost
hi s cl ai mover t he $50, 000 m ni mum Spi el man al so urged the court to
exer ci se suppl enental jurisdictionover the other menbers of the cl ass
evenif they individually failedto neet the anbunt-in-controversy
requi renent. 3 On May 5, 2000, the district court granted Genzyne's
notionto dismss for | ack of subject matter jurisdiction under Federal
Rul e of Gvil Procedure 12(b)(1). The court found that the Tax Board's
rul i ng nmeant t hat t he damages t hat Spi el nan al | eged on t he face of his
original conplaint failedto satisfy thejurisdictional mninumat the
time that conplaint was filed. The court al so declinedto exercise

jurisdictiononthe basis of Spiel man's anended conpl ai nt, finding t hat

2 Wi | e Spi el man al so cl ai s as danages t he $10, 820 i n t axes t hat
he owed t 0 Massachusetts, we think it inappropriate totreat as damages
atax liability that Spiel man had to pay i ndependently of Genzyne
Devel opnent's alleged failure to provide the required tax schedul e.

3On Cctober 25, 1999, Spielmanfiled anotiontocertify the suit
as aclass action. The district court did not rule onthis notion.
Nonet hel ess, the court properly treatedthe suit as a class action for
pur poses of the jurisdictional anal ysis. See Doucette v. |ves, 947
F.2d 21, 30 (1st Cir. 1991) ("During the period between the
conmencenent of asuit as a class action and the court's determ nation
that it may be so mai ntai ned, the suit should be treated as a cl ass
action.").

-6-



under Massachusetts |aw Chapter 93A anticipated the pro rata
di stribution of attorney's fees to nenbers of the class for purposes
of determ ning jurisdiction, rather than aggregati ontothe nanmed
plaintiff. Spielnmn appeals.

1.

We reviewde novothedistrict court's di sm ssal for | ack

of subject matter jurisdiction. Coventry Sewage Assoc. v. Dworkin

Realty Co., 71 F.3d 1, 3(1st Gr. 1995). The facts pertinent tothis
appeal are undi sputed. However, as the party seeking to i nvoke
jurisdiction, Spielmn has t he burden of show ng t hat he has net the
statutory requirenments. |d. at 4.

As we have not ed before, conpetinginterests are at st ake
when federal courts determ ne whet her they may hear a case. 1d.; 14B
Charles AL Wight, Arthur R MIler & Edward H. Cooper, FEederal

Practice and Procedure § 3702 at 16 (1998). On the one hand, the

Constitutionlimts the jurisdictionof federal courts, see U S. Const.
Art. 111, and Congress has further narrowed our jurisdiction by
periodi cal |y i ncreasi ng t he anount -i n-controversy m ni numfor diversity
cases. This neans that we have aresponsibility to police the border

of federal jurisdiction. Pratt Cent. Park Ltd. P'ship v. Danes &

Moore, 1Inc., 60 F.3d 350, 352 (7th Cir. 1995). On the ot her hand,

det er mi ni ng whet her a case bel ongs i n federal court shoul d be done

qui ckly, wi thout an extensive fact-findinginquiry. "To make the
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"whi ch court' deci si on expeditiously and cheaply, ajudge nmust sinplify
the inquiry. . . ." 1d.

Wth these conpeting interestsinmnd, we apply the Suprene
Court's | ongstandi ng test for determ ni ng whet her a party has net the

anmount-in-controversy mnimum St. Paul Mercury I ndemity Co. v. Red

Cab Co., 303 U. S. 283 (1938) states that:

The rule governing dism ssal for want of
jurisdictionin cases brought in the federal
court isthat, unless thelawgives adifferent
rul e, the sumcl aimed by the plaintiff controls
if theclaimis apparently nade i n good faith.
It nust appear to a | egal certainty that the
claimisreally for I ess thanthe jurisdictional
ampunt to justify dism ssal.

|d. at 288-89 (footnotes omtted). Under St. Paul, aplaintiff's
general allegation of damages that neet the amount requirenent suffices

unl ess questi oned by t he opposi ng party or the court. See Dep't of

Recreation and Sports v. Wrl d Boxi ng Ass' n, 942 F. 2d 84, 88 (1st Cir.

1991). Once the damages al | egationis chall enged, however, "the party
seeking to invoke jurisdiction has the burden of alleging with
sufficient particularity facts indicating that it is not a | egal
certainty that the clai minvolves | ess than the jurisdictional amount.”

|d.; see also Barrett v. Lonbardi, 239 F. 3d 23, 30-31 (1st Gr. 2001).

"A party may neet this burden by anmendi ng the pleadings or by

submtting affidavits.” Dep't of Recreation and Sports, 942 F. 2d at

88.



Courts determ ne whet her a party has net t he anount -i n-
controversy requirenment by "l ooking to the circunstances at thetine

the conplaint is filed." Coventry Sewage, 71 F.3d at 4; Wight &

MIller 83702 at 28-29 n.31. ThusSt. Paul 's | egal certainty standard
does not mean that jurisdictionis ousted because of the eventual
"inability of plaintiff torecover an anount adequate to gi ve t he court

jurisdiction," or because "the conpl ai nt di scl oses t he exi stence of a

valid defense to the claim" Coventry Sewage, 71 F.3d at 5. 1In

addi tion, "[e]vents occurring subsequent totheinstitutionof suit
whi ch reduce t he anount recoverabl e bel owthe statutory |l imt do not
oust jurisdiction."™ St. Paul, 303 U.S. at 289-90. On the ot her hand,
and inportantly for this case,

if, fromthe face of the pleadings, it is
apparent, to a l|legal certainty, that the
plaintiff cannot recover the anount cl ai ned or
if, fromthe proofs, the court is satisfiedto a
li ke certainty that the plaintiff never was
entitledtorecover that ampunt . . . the suit
will be dism ssed.

Id. at 289 (enphasis added).

After Genzyme chal | enged hi s danmages al | egati on, Spi el man
triedintwo ways to neet the burden of showi ng that his claimnet the
| egal certainty test for the anount-in-controversy mninum First, he
submitted an affidavit item zi ng $50, 402. 95 i n danages and cl ai m ng
total damages of $61,673.77. Spi el man says that the danmmges

all egations inthe affidavit neet St. Paul's | egal certainty test



because t hey represent his good-faith claimat thetime hefiledsuit.

According to Spielman's theory, the state Tax Board's ruling that his
tax liability was only $10, 820 was a "subsequent event" under St. Paul,

and thus unrelatedtothe facts as they existed at thetinme hefiled
hi s conplaint. Alternately, Spi el man sought to neet the anmount-in-

controver sy m ni mrumby anmendi ng hi s conpl aint toinclude a cl ai mfor

attorney's fees under Chapter 93A. He argues that the fees claim
boost s hi s damages al | egati on over $50, 000 because it enconpasses not

only the fees antici pated for his individual case, but al sothe fees
that will be generated on behal f of other nmenbers of the class. W
address each of Spielman's argunents in turn.

1.

A. Spielman's | ndividual Damages C ai m

| nvoki ng St. Paul , Spi el man argues that the Tax Board's
ruling was a "subsequent event" that cannot be factored into the
court's anmount-in-controversy anal ysis. Here Spiel man attenpts to draw

an anal ogy between the facts in this case and those in our own

precedent, Coventry Sewage Assoc. v. Dworkin Realty Co., 71 F.3d 1 (1st

Cir. 1995). InCoventry Sewage, the defendant refused to pay the

plaintiff for sewer-min usage after a servi ce-fee increase. The
plaintiff sued for approximately $75, 000, basing that anmount on
i nvoi ces provided by the | ocal county water authority. After the

conpl aint was filed, the water authority di scoveredthat it had m sread
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t he defendant’' s water nmeters. Correctionof thiserror left | ess than
$10, 000 in dispute. 1d. at 3.

W found that the water authority's correctionof its neter-
readi ng error was a "subsequent event" under St. Paul . |In summari zi ng
the rationale for this holding, we said:

I nthe instant case, an i ndependent third party
wi t h ot herwi se no connection tothe case made an
apparent |y non-obvi ous error so that the anount -
in-controversy at thetinme of filing, infact,
exceeded the jurisdictional m nimum Coventry
had no reason to knowthat its cl ai med anount of
danages was i n error. Moreover, the reduction
of the anmount in controversy resulted fromacts
occurring wholly after the action comenced.

|d. at 8. Spiel man argues that we shoul d exerci se jurisdictionhere
based on a simlar rationale. W decline.

Goventry Sewage i s i napposite. Unlike the water authority

in Coventry Sewage, the Tax Board di d not reduce aninitial assessnent

of the damages anount t hat exceeded the jurisdictional mninum Here
t her e was consi der abl e questi on at the outset as t o whet her Spi el man's
damages anount nmet the jurisdictional m nimum-a questionthat the
trial judge rai sed but deferred resol ution of when he i ssued t he stay.
Spi el man included as damges $10,820 in taxes that he owed
i ndependent |y of any act or om ssion by Genzyne Devel opnent, and he
boost ed hi s cl ai mover t he $50, 000 j uri sdi cti onal m ni nrumby addi ng
$11, 270. 82 froma source he never identified. The state Tax Board

ruling thus confirnmed what had been apparent earlier: Spielmn's
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attenmpt to neet the jurisdictional mnimumwas in vain fromthe

beginning.4* B. Spielman's Chapter 93A Attorney's Fees Claim

Spi el man argues that his attorney's fees shoul d be i ncl uded
as part of his antici pated danages. Normal |y, attorney's fees are
excl uded fromt he anobunt -i n-controversy determ nati on because "t he
successful party does not collect his attorney's feesinadditionto

or as part of the judgnent."” Velez v. Crown Lifelns. Co., 599 F. 2d

471, 474 (1st Gr. 1979) (citing 1 More's Federal Practice 0.99(2)).
There are two exceptionstothis rule: whenthe fees are provi ded for
by contract, and when a st at ute nmandat es or al | ows paynent of the fees.
Id. The second exception applies here. Chapter 93A of the
Massachusetts Consuner Protection Act allows plaintiffsto collect
attorney's fees as part of their danages. See Mass. Gen. Laws ch. 93A,
8 9(4). We thus nust deci de whet her Spiel man net the anount-i n-

controver sy m ni rumby anendi ng his conpl ai nt to i ncl ude a Chapter 93A

4 1n Coventry Sewage, we di scussed t he argunent rai sed by t he
appelleeinthat casethat thereis a neaningful distinctionbetween
"subsequent events that change t he anount i n controversy and subsequent
revel ations that, in fact, the required amunt was or was not in
controversy at the commencenent of the action.” 71 F.3d at 8 (quoting
Jones v. Knox Exploration Corp., 2 F.3d 181, 183 (6th Cir. 1993)).
What ever nerit that distinction nmay have as a framework for anal ysi s,
it is not hel pful here because the Tax Board' s ruling does not fit into
ei t her category. As we have explained, the ruling was not a
"subsequent event" w thin the neani ng of St. Paul because the plaintiff
was never in fact at risk of harmin excess of the jurisdictional
anount. Nor was the ruling arevelation. There was good reason to
bel i eve fromt he begi nning of this action that Spiel man's damages fel |
wel | bel owthe anmpunt-in-controversy nmi nimum and the Tax Board's
ruling nerely confirmed that fact.
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claim Spi el man does not all ege, however, that his individual
attorney's fees are hi gh enough t o boost hi s damages cl ai mover t he
anmount -i n-controversy m ni num Rather he seeks, for jurisdictional
pur poses, to aggregate the attorney's fees that he antici pates will be
needed t o press the cl ai mof the entire class for which he i s naned
plaintiff. Because of Suprenme Court precedent, thisisadifficult
argument to nake.

As we have noted, the statute that provi des for federal
court diversity jurisdiction, 28 U.S.C. § 1332(a), requires that the
"matter incontroversy" exceed the jurisdictional mnimum Based on
this | anguage, "[t]hetraditional judicial interpretation. . . has
been fromt he begi nning that the separate and di stinct cl ai ms of two
or nore plaintiffs cannot be aggregated in order to satisfy the

jurisdictional amount requirenment.” Snyder v. Harris, 394 U. S. 332,

335 (1969) (citing earlier cases). InSnyder, the Court rejectedthe
argunent that this rul e should not apply to cl ass actionplaintiffs,
whose cl ai ns, the argunent goes, shoul d i nst ead be aggregated for
jurisdictional purposes. The Court said:

To overrul e the aggregation doctrine at this
| at e dat e woul d run counter to the congressi onal
purpose i n steadi |y i ncreasi ng t hrough t he years
the jurisdictional anpbunt requirenent. That
pur pose was to check, to sone degree, the rising
casel oad of the federal courts, especially wth
regard to the federal courts' diversity of
citizenship jurisdiction.



ld. at 339-40. The Court reaffirmed this holding in Zahn v.

| nt ernati onal Paper Co., 414 U S. 291 (1973), addi ng, "Neither are we

i nclined to overrul e Snyder v. Harris nor to change the Court's | ong-
standi ng construction of the 'matter in controversy' requirenent of §
1332."5 1d. at 301.

The Suprenme Court has not discussed whet her the nanmed
plaintiff inaclass action nay aggregate the attorney's fees of the
class tosatisfy the jurisdictional ambunt requirenment when a state
statute | i ke Massachusetts's Chapt er 93A aut hori zes t he awar di ng of
fees to a successful litigant. Two circuits have addressed this

guestion. Review ng a clai mmade under a California statute that

5 Zahn hel d that courts may not exerci se suppl enental jurisdiction
over the clains of class action plaintiffs who do not separately neet
the jurisdictional mninmum Zahn, 414 U S. at 301. Thereis a question
about whet her t hi s hol di ng renai ns good | awafter the enactnent of the
Judi ci al I nprovenents Act of 1990, 28 U. S. C. § 1367. See Packard v.
Provident Nat'l Bank, 994 F.2d 1039, 1045 n.9 (3d Cir. 1993)
(di scussi ng extensi ve academ c literature). The circuits have split
over whet her the Act intended to overrul eZahn and all owcourts to
exerci se such suppl enental jurisdiction. Conpare Stronberg Mt al
Works, Inc. v. Press Mech., Inc., 77 F.3d 928 (7th Gr. 1996) andlnre
Abbott Labs., 51 F.3d 524, 529 (5th Cir. 1995) (holding that
suppl enmental jurisdictionmy exist after the Judicial | nprovenent
Act), with Meritcarelnc. v. St. Paul Mercury Ins. Co., 166 F. 3d 214,
219 (3d Cir. 1999) andLeonhardt v. Western Sugar Co., 160 F. 3d 631,
640 (10th Cir. 1998) (hol ding that Congress did not i ntend to change
the rules set by Zahn). Since we find that the court |acked
jurisdictionover Spiel man, we do not reach his contentionthat it
shoul d exerci se suppl enental jurisdictionover the other nmenbers of the
cl ass even though their individual clainm do not neet the anount
requi rement. The Judicial | nprovenments Act does not call into question
Zahn' s reaf fi rmance of Snyder's hol di ng t hat i ndi vi dual damages cl ai ns
may not be aggregated to satisfy the jurisdictional mninmm
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aut hori zes attorney's fees, the NNnth Grcuit heldthat aggregating
anticipated fees to the naned plaintiff to allow her to neet the
anount -i n-controversy requi renent "woul d conflict withthe policy of

Zahn . . . inwhichthe Suprenme Court reaffirmed that the ' matter in

controversy' requirenent nust be satisfied by each nenber of the

plaintiff class." Goldberg v. CPClInt'l, Inc., 678 F. 2d 1365, 1367

(9th Cir.), cert. denied, 459 U. S. 945 (1982). The court thus held

that "potential"” attorney's fees could not be used to satisfy the

anmount -i n-controversy mninmum 1d. at 1367. Several district courts

have fol | owed t hi s approach. See, e.qg., Karofsky v. Abbott Labs., 921

F. Supp. 18 (D. Me. 1996); Ratliff v. Sears, Roebuck & Co., 911 F.

Supp. 177 (E.D.N. C. 1995); Quebe v. Ford Motor Co., 908 F. Supp. 446

(WD. Tex. 1995); Misintine v. Saab Auto. A B., 891 F. Supp. 496, 499

(E.D. Mb. 1995); G lman v. Weat, First Sec., Inc., 896 F. Supp. 507

(D. Md. 1995).

The Fifth Circuit considered the question of whether
attorney's fees may be aggregated to obtai n federal jurisdiction under

a Loui si ana statute that specifically authorizes the awardi ng of

attorney's feesinaclass action. Inre Abbott Labs., 51 F. 3d 524,
526 (5th G r. 1995), determ ned that there was federal jurisdictionfor
a class action cl ai mgoverned by Articl e 595 of the Loui si ana Code of
Civil Procedure. Article 595 provides: "The court may all owthe

representative parties their reasonabl e expenses of litigation,
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including attorney's fees, when as aresult of the class action a fund
is made avail able, or a recovery or conprom se is had which is
beneficial, totheclass.” La. Code Civ. Proc. art. 595. The Fifth
Circuit said that Article 595 entitled class representatives to

anticipated attorney's fees, and that the phrase "representative
parties" referred to the named plaintiff or plaintiffs inaclass
acti on. The court rejected the argument that Zahn precl uded

attributing the fees of the class tothe naned plaintiff whenthat is

what a state statute provides. See Abbott Labs., 51 F. 3d at 527. The

court distingui shed Gol dberg onthe groundthat it "shedslittle light
on t he di stinct policy choi ces behind Loui si ana' s deci sion regardi ng
rights of recovery by class nenbers.” 1d. at 526. An evenly divi ded
Suprene Court recently affirmedthe Fifth Grcuit's decision under the

name of Free v. Abbott Labs., Inc., 529 U S. 333 (2000).

Spi el man argues that the attorney's fees provision of

Chapter 93A, like Article 595 of the Loui si ana code as construed in

Abbott Labs., allows himto aggregate the antici pated fees of his cl ass
toward t he anount -i n-controversy m ni mum Chapter 93A provides in
rel evant part:

If the court finds in any action comenced
hereunder that there has been a viol ation of
sectiontwo, the petitioner shall, inaddition
toother relief provided for by this section and
irrespective of the anount in controversy, be
awar ded reasonabl e attorney's fees and costs
incurred in connection with said action.
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Mass. Gen. Laws ch. 93A, 8§ 9(4). Spi el man urges us to read
"petitioner”™ in the same way that the Fifth Circuit read
"representative parties" inArticle 595. W have reservati ons about

the correctness of Abbott Labs. Even if that were not the case,

however, we woul d decline to adopt the parallel readi ngthat Spiel man
advocat es.

To beginwith, 8 9(4) does not refer toclass actions or to
named cl ass action plaintiffs. Nor do other sections of Chapter 93A
specifically discuss nultiple-party lawsuits. The statute sinply
of fers a cause of action to a consumer or a group of consunmers who
cl ai mt hat a busi ness has defrauded them Thusincontrast to Article
595 of t he Loui si ana code, which explicitly provides that attorney's
fees may be awarded to the "representative parties . . . when as a

result of theclass actionafundis mde available. . . tothe cl ass"

(enphasi s added), not hing in Chapter 93A suggests that the |l egi sl ature
intended "petitioner” torefer tothe named plaintiff in aclass action
rather than to each of the nmenmbers of the cl ass.

As t he Massachusetts district court poi nted out recently,
"petitioner" is agenerictermin Massachusetts law. See Qardi v. E._

Hof f mann- La Roche, Ltd., No. Gv. A 99-11936- GAO 2000 W. 159320, at

*2 (D. Mass. Feb. 7, 2000). Inrejectingthe sane aggregati on ar gunent

t hat Spi el man makes here, G ardi ably expl ained: "The term' petitioner'



isone historically usedin Mssachusetts as the equivalent inequity
of theterm'plaintiff' at law. Wile petitioners mght fromtineto
ti me have been representatives, they were not necessarily so, and the
terms i n Massachusetts are not interchangeable.” 1d. at *2. W agree.
The text of 8 9(4) does not support Spielman's argunent that the
statute uses the word "petitioner” as the equivalent of the term
"representative" in the Louisiana statute.

W al so reject Spielman's contention that the Massachusetts

Suprene Judicial Court's statement inCoggins v. NewEngl and Patriots

Football dub, Inc., 550 N. E. 2d 141 (Mass. 1990) ( Coggins 11), about

the award of attorney's fees froma comon fund controls the

jurisdictional outconme here. That case began with Coggins v. New

Engl and Patriots Football Club, Inc., 492 N.E. 2d 1112 ( Mass. 1986)

(Coggins 1), inwhichagroup of non-voting sharehol ders brought a

corporate derivative actionto challenge anerger, and the SICordered
t he cal cul ati on of rescissory damages. 1d. at 1115-16. The parties
t hen settled. Follow ng settlenent, theplaintiffsfiledanotionfor
attorney's fees and costs t o be assessed agai nst t he def endants. The
superior court rejected that argunent on the ground that i nCoggins | ,
"t he hi gher court ordered the derivative claim'reinstated

solelytopermt areconstructive cal cul ati on of resci ssory danmages,

and not as a cal cul ati on of corporate damages."” Coggins 11, 550

N. E. 2d at 142. Reasoning that the plaintiffs thus had not succeeded
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i ngarnering funds on the corporation's behalf, the superior court
ruledthat their attorney's fees shoul d cone froma comon settl enent
fund rat her than fromthe defendants. 1d. Inaffirmng the | ower
court's ruling, the Massachusetts Suprene Court saidthat attorney's
f ees may be awarded froma common settl enent fund, but enphasi zed t he
di scretionary nature of such an award. "Where a party has at his or
her own expense, been successful increating, preserving or enlarging
a fundinwhichother parties have arightful share, a court nmay order
t he paynment of attorneys' fees and expenses out of the fund as part of
t he damages award. . . . Such an al | owance i s di screti onary and not a
matter of strict right." 1d. at 143 (citations omtted).

Even if acourt wereto apply therule set forthinCoggins
Il in a Chapter 93A class action |ike this one, and exercise its
di scretionto award the nanmed plaintiff attorney's fees froma common
settl enment fund, the award woul d si nply be t he unr emar kabl e resul t of
an exerci se of the equitabl e discretionof thetrial court rather than
t he mandat ed result of any | anguage i n Chapter 93A. | ndeed, Chapter
93A does not, by its terns, address the aggregation/allocationissue
inaclass actionsuit. The possibility of an aggregated award t hr ough

t he exercise of the court's discretion does not justify disregarding



t he anti-aggregation principles of Snyder and Zahn. See Snyder, 394

U S. at 339-40; Zahn, 414 U. S. at 301.°

In sum we reject Spiel mn's argunent t hat Chapter 93A' s
aut hori zation of attorney's fees requires that such f ees be aggregat ed
to the nanmed plaintiff for purposes of determ ning federal
jurisdiction. For the reasons we have stated, we find that Spiel man's
anmended conpl aint fails to nmeet the anbunt-in-controversy m ni num
Havi ng found no basis for the exercise of federal diversity
jurisdiction, we affirmthe district court's di sm ssal of Spielman's
case.

Affirned.

¢ Nor do the Massachusetts cases that are the source of the
| anguage quoted i nGoggins Il hel p Spi el man. These cases i nvol ve t hree
narrow exceptions in equity practice to the general rule that a
[itigant nust pay for his own | awyers. | nConm ssioner of |nsurance v.
Massachusetts Accident Go., 61 N. E. 2d 137 (Mass. 1945), the court said
t hat one of the exceptions appliedwhen"alitigant” at his own expense
created or increased "afundin which others have aright to share.”
Id. at 139-40. Exanpl es of such funds were those controll ed by the
executor of awill or areceivership. See, e.qg., Boynton v. Tarbell,
172 N. E. 340 (Mass. 1930); Davis v. Bay State League, 33 N.E. 591
(Mass. 1893).
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