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KRAVI TCH, Senior Circuit Judge. |In these consolidated

cases involving copyright infringement, defendant-appell ant
Di stribuidora Nacional de Discos, Inc., (“Distribuidora”), a
di stributor, appeals fromthe district court’s judgnent awardi ng
statutory damages, raising the followng issues: whether a
distributor can be liable for copyright infringenent where
plaintiff has not established that the producer was guilty of
copyright infringenment, and whether it violated due process for
a defaulting party to not be notified of a trial date or to not
have a damages heari ng. Def endant - appel | ant Fonovi sa, the
producer, appeals the district court’s denial of its notion
requesting attorney’ s fees.
l. BACKGROUND

Juan R, Ortiz-Gonzal ez al | egedly aut hored and conposed
two songs, entitled “Si Asi Tu Eres” and “Soy La Peregrina.”
These songs were included, without his perm ssion, in an al bum
entitled “De Vuelta Al Sabor” that was produced by Fonovisa, a
Latin nusic record | abel. Fonovisa licensed the right of
di stribution of the albumto Distribuidora, which then |licensed
the right to Distribuidora Aponte, Inc. (“Aponte”).” After the
al bum was distributed, Otiz-Gonzalez filed a cause of action

agai nst Fonovi sa, Distribuidora, and Aponte, alleging copyright

"Aponte is not a party in this appeal.
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i nfringement under the Copyright Act, 17 U S.C. §8 101 et seq.
(2001), and violations of the Lanham Act, 15 U. S.C. 8§ 1051 et
seq. (2001).

Fonovi sa answered the conpl aint, but Distribuidora and
Aponte never responded. Ortiz-Gonzal ez proceeded to trial;
Di stri buidora and Aponte were not notified of the trial date.
At trial, Ortiz-Gonzalez presented his evidence, t hen
voluntarily dism ssed the case against Fonovisa. | nst ead,
Ortiz-Gonzal ez pursued his cause of action against Distribuidora

*

and Aponte, both of whomwere in default.”™ Concomtant with the
dism ssal, the parties entered into an agreenent that Fonovisa
woul d not collect any award of attorney’'s fees or costs. The
court found Fonovisa's request for attorney’'s fees npbot due to
t he agreenent.

Following the trial, Otiz-Gonzalez filed a post-trial
menor andum on the liability of Distribuidora and Aponte and
requested an award of damages. Di stribuidora first nmade an
appearance at this stage, filing a reply to plaintiff’s post-
trial nmemorandum Aponte did not reply. Having determ ned that

no hearing on damages was necessary, the court awarded the

* k

Default was entered after the defendants failed to nmake
an appearance or respond to the conplaint within the appropriate
time period; as to Fonovisa, the entry of default was |ater set
asi de by the court.
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plaintiff $9,500.00 in statutory damages agai nst Distribuidora
and $6, 756. 79 in actual damages agai nst Aponte. Distribuidora
appeals fromthe court’s award of statutory danmages. Fonovisa
appeals the district court’s denial of its nmotion requesting

attorney’s fees. These cases were consolidated on appeal.

1. DI SCUSSI ON
A.

Di stribui dora appeals the order of the district court
awarding Otiz-Gonzalez statutory damages after a default
judgment for copyright infringement under 17 U S.C. 8§ 504
(2001). The defendant asserts it was error for the court: (1)
to find Distribuidora liable as a distributor where the
plaintiff had not established that the producer was guilty of
infringement; (2) to hold a trial and award damages agai nst
Di stri bui dora where the plaintiff had not notified Di stribuidora
of the trial date; and (3) to not hold a hearing on damages.

Whet her a di stributor can be found |iable for copyright
infringement where the plaintiff has not established that the
producer is guilty of infringenment is a question of lawthat is

revi ewed de novo. Li berty Mut. Ins. Co. v. Metro. Life Ins.

Co., 260 F.3d 54, 61 (1st Cir. 2001). The issue of notice of

the trial after defaulting is also a question of |aw revi ewed de
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novo. Ld. As to a hearing on damages, the need for such a
hearing is vested with the district court and revi ewed for abuse

of discretion. HVG Prop. |Investors, Inc. v. Pargque Indus. R0

Canas, Inc., 847 F.2d 908, 919 (1st Cir. 1988).

1. Distributor Liability

Di stribuidora contends that a distributor’s liability
for copyright infringement is derived from a producer’s
liability.” The Copyright Act, however, states that “the owner
of a copyright under this title has the exclusive rights to do
and to authorize any of the following: . . . (3) to distribute
copi es or phonorecords of the copyrighted work to the public by
sale or other transfer of ownership, or by rental, [|ease, or
lending.” 17 U.S.C. 8 106 (2001). Section 106(3) explicitly
grants to the copyright owner the exclusive right to distribute
copi es of the copyrighted work. See 2 Melville B. Nimer &

David Ninmer, N mer on Copyright 8 8.11[A] (2001); see also

Cabl e/ Hone Communi cati on Corp. v. Network Prods.., Inc., 902 F. 2d

829, 843 (1l1lth Cir. 1990). The Copyright Act further provides

that “anyone who violates any of the exclusive rights of the

* *

Di stri bui dora contends that Ortiz-Gonzal ez nust proceed
under a theory of contributory liability, and that where there
is no primary infringer there can be no secondary infringer.
Because t he producer, Fonovisa, was not found to be an infringer
of Ortiz-Gonzalez's copyright, Distribuidora argues that it
cannot face liability as a distributor. This is prem sed on an
i naccurate conception of the | aw
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copyright owner . . . is an infringer of the copyright.” 17

U.S.C. 8 501(a) (2001); Cabl e/ Home Conmmuni cati on Corp., 902 F. 2d

at 843 (“Public distribution of a copyrighted work is a right
reserved to the copyright owner, and usurpation of that right
constitutes infringenent.”); 2 Nmer & N mer, supra, 8§
8.11[A]. Thus, if Distribuidora distributed copies of Otiz-
Gonzal ez’ s copyrighted work, the act of distributionis a direct
infringement itself, not an act of contributory or vicarious
i nfringenment.

In his conplaint, Otiz-CGonzalez alleged that
Di stribuidora distributed throughout Puerto Rico unauthorized
reproductions of his copyright protected songs. Distribuidora,
having failed to appear or respond, was in default. A
defaulting party “is taken to have conceded the truth of the
factual allegations in the conplaint as establishing the grounds
for liability as to which damages will be calculated.” FEranco

v. Selective Ins. Co., 184 F.3d 4, 9 n.3 (1st Cir. 1999).

Therefore, the district court was correct to have found
Di stri bui dora i abl e to Otiz-Gonzal ez for copyri ght
i nfringenment.
2. Notice

Di stri buidora conplains that it was never notified of

the trial date in this case. Al though it was a defaulting



party, Distribuidora contends it had a due process right to be
given notice of the trial.

Federal Rule of Civil Procedure 55(b)(2)""" states that
notice is required before application to the court for entry of
a judgnent by default when a party has appeared in an action.

It follows that if judgnment can be entered agai nst a defendant

* ok ok kK

w t hout notice where the party has failed to appear, t hen due
process cannot require a higher standard for notice of the tri al
date in the sanme situation.

Here, Distribuidora did not nake an appearance until
t he motion for post-trial judgnent; therefore, it was not
entitled to the benefits granted in Rule 55. This does not
violate Distribuidora’ s due process rights; in fact, the purpose

of Rule 55 is to protect the rights of parties like Otiz-

Gonzal ez. See H.F. Livernore Corp. vVv. Aktiengesellschaft

Gebruder Loepfe, 432 F.2d 689, 691 (D.C. Cir. 1970)("[T]he

diligent party nust be protected l|lest he be faced wth

I the party agai nst whomjudgnment by default is sought

has appeared in the action, the party . . . shall be served with
written notice of the application for judgnent at |east 3 days
prior to the hearing on such application.” Fed. R Civ. P

55(b) (2) (2001).

"ttt See Taylor v. Boston & Taunton Transp. Co., 720 F.2d
731, 733 (1st Cir. 1983) ; H. F. Livermore Corp. V.
Aktiengesel |l schaft Gebruder Loepfe, 432 F.2d 689, 691 (D.C. Cir.
1970); 10A Charles Alan Wight, Arthur R Mller, & Mary Kay
Kane, Federal Practice and Procedure 8§ 2687 (3d. ed. 1998).
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i nterm nabl e delay and continued uncertainty as to his rights.
The default judgment renedy serves as such a protection.”). W
conclude that by failing to respond or appear, Distribuidora
lost its right to notice of the trial date.

3. Damages Heari ng

Di stribuidora argues that it was never given the
opportunity to be heard, not even on the issue of damages. ™"
In this case, Otiz-CGonzalez elected to receive, and was
awar ded, statutory damages agai nst Distribuidora pursuant to 17

US C 8 504(c)(1) (2001) (* . . . the copyright owner my

elect, at any tine before final judgnent is rendered, to

recover, instead of actual damages and profits, an award of
statutory damages for all infringenents involved in the
action.”). After considering the record, the district court

******

Di stri buidora does not appeal the amunt of the
statutory damages granted, but instead argues that Otiz-
Gonzal ez should be considered ineligible to receive statutory
danmages; had there been a hearing on statutory damages,
Di stribuidora contends it would have been able to denopnstrate
t hat such danages were not justified because Ortiz-Gonzal ez was
unable to prove his <claim of infringement against the
def endant s, Fonovisa and Distribuidora. As di scussed
previously, there is no basis for this <claim because
Di stribuidora had defaulted and was found to be liable as a
direct infringer. As an infringer, Distribuidora faced
statutory damages. Although a party my demand a jury
determ nation of the ampunt of statutory danages to be awarded,
Feltner v._Colunbia Pictures Television, Inc., 523 U. S. 340, 355
(1998), Distribuidora never made such demand.
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decided that no hearing was necessary and awarded statutory
damages within the prescribed range.

Both Section 504(c)(1) and Rule 55 grant wde
di scretion to the district court. A copyright owner nmay el ect
to recover in statutory danages a “sum of not |ess than $750 or
nore than $30,000 as the court considers just.” 17 U.S.C. 8
504(c)(1); see also Fed. R Civ. P. 55(b)(2)."""""" Di scretion as
to the judgnment or the need for a hearing on danmages is vested

with the district court. Pope v. United States, 323 U. S. 1, 12

(1944) (“It is a famliar practice and an exercise of judica
power for a court wupon default, by taking evidence when
necessary or by conmputation from facts of record, to fix the
amount which the plaintiff is lawfully entitled to recover and
to give judgnment accordingly.”). The discretion granted to the

di strioct court was not abused.

*kkkkk Kk I f
1

in order to enable the court to enter judgnent or
to carry it into effect, it is necessary to take an account or
to determ ne the anmpbunt of damages or to establish the truth of
any avernment by evidence or to make an investigation of any
other matter, the court may conduct such hearings or order such
references as it deens necessary and proper and shall accord a
right of trial by jury to the parties when and as required by
any statute of the United States.

Fed. R Civ. P. 55(b)(2) (2001).
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Fonovi sa appeals the district court’s denial of its
notion requesting attorney’ s fees pursuant to the Copyright Act,
17 U.S.C. § 505. 77" Fonovi sa argues that the district court
erred in holding that its notion requesting attorney’ s fees was
noot. Mootness is a jurisdictional question and is reviewed de

novo. Ver hoeven v._Brunswi ck Sch. Comm, 207 F.3d 1, 5 (1st

Cir. 1999).

Concurrent with Otiz-Gonzalez s voluntary di sm ssal
the parties entered into an agreenent whereby Fonovi sa agreed
not to collect any award of attorney’s fees or costs. Based on
this agreenment, the district court ruled that Fonovisa's notion
for attorney’ s fees was noot. Fonovi sa argues that, although
t he agreenment does prevent it fromcollecting attorney’s fees,
t he agreenment was structured so that Fonovisa could receive a

judgnment on attorney’s fees. Despite being unable to coll ect on

ettt Ortiz-CGonzalez argues that  this  court | acks
jurisdiction because Fonovisa appealed imediately after the
denial of its notion, rather than after the final judgnent was
issued. This is incorrect. “A notice of appeal filed after the
court announces a decision or order—but before the entry of the
judgment or order—s treated as filed on the date of and after
the entry.” Fed. R App. P. 4(a)(2) (2001). This rule allows
notice of appeal from a non-final decision to operate as an
effective notice of appeal from a decision that would be

appeal abl e upon final judgnment. FirsTier Mrtgage Co. V.
| nvestors Mortgage Ins. Co., 498 U S. 269, 276 (1991).
Fonovisa's filing of its notice of appeal conports with Rule

4(a)(2) and this court, therefore, has jurisdiction to hear the
appeal .
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such a judgnment, Fonovisa contends that the judgment for
attorney’s fees would be valuable to deter other potenti al
plaintiffs from filing frivolous clains for copyri ght
infringement. Thus, according to Fonovi sa, the case is not noot
because the judgnent on attorney’'s fees would be legally
val uabl e.

A federal court’s jurisdiction is restricted to the
resol uti on of cases or controversies. U S. Const. Art. IIll, § 2;

Lewis v._Cont’|l Bank Corp., 494 U. S. 472, 477 (1990). A case

general ly becones noot when the controversy is no |onger “live”
or the parties “lack a |legal cognizable interest in the

outcone.” Murphy v. Hunt, 455 U. S. 478, 481 (1982). “The duty of

this court, as of every other judicial tribunal, is to decide
actual controversies by a judgnent which can be carried into

effect. . . .” MIlls v._Geen, 159 U S. 651, 653 (1895), cited

in Local No. 8-6, Ol, Chem & Atomic Wirkers Int’l Union v.

M ssouri, 361 U. S. 363, 367(1960); see al so Morgan v. MDonough,

689 F.2d 265, 273 (1st Cir. 1982).
Fonovi sa admts that the court’s judgnment will not be
“carried into effect” and cannot “affect the matter in issue in

the case before it,” Mlls, 159 U. S. at 653, but wll instead
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*********

hopeful ly i nmpact future cases. Al t hough possi bly bei ng of
sone value in future situations, a judgment by the district
court on the issue of attorney’'s fees would be superfluous

because of the agreenment. Cf. Riva v. Mssachusetts, 61 F.3d

1003, 1011 (1st Cir. 1995) (requiring in the context of ripeness
that “the controversy is narrowmy defined and is susceptible to
specific relief, . . . and without nmuch risk that the court’s
opinion will prove superfluous.”). Courts are not required to
go through the synbolic step of entering a judgnment which the
beneficiary has al ready agreed not to collect nmerely so that the
judgnent can be waived as a red flag to serve the private
interests of the recipient in other cases. Because there is no
actual live controversy here, the district court was correct to
dism ss the notion for attorney’ s fees as noot.

I11. CONCLUSI ON

T Ortioz- Gonzal ez offered to voluntarily dismiss his
cl ai ms agai nst Fonovisa with prejudice, so | ong as Fonovisa did
not recover attorney’s fees or costs. According to Fonovisa, it
agreed, subject to the condition that it remain free to pursue
a judgnent for attorney' s fees. The handwritten agreenent
states, “Defendant hereby will not collect from Plaintiff any
award for cost [sic] and attorney fees that may be granted by
the court.” The words of this agreenent can be read to support
Fonovisa’s contention that Fonovisa could seek fees, but not
recover them We need not determne if this is the correct
interpretation of the agreement, however, because even assum ng
Fonovisa' s position is correct, the district court would still
l ack jurisdiction due to npotness.
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Because we find no error in the district court’s

rulings, we AFFI RM
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