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TAURO District Judge. Plaintiff Victor F. R vera-Rodri guez

("Rivera") sued his fornmer enpl oyer Frito Lay Snacks Cari bbean, I nc.
("Frito Lay"); Jose Luis Prado ("Prado"), Frito Lay’ s President; and
Enrique N fio ("N fio"), Frito Lay's Director of Human Resources. Rivera
claims that Defendants violated Title VI1 of the Civil Rights Act
(TitleWVil), 42 U. S.C. 88 2000e- 2000e- 17 (2000); the Age Di scrim nation
i n Enpl oynment Act (ADEA),29 U. S.C. 88 621-634; and the Anericans with
Disabilities Act (ADA), 42 U. S.C. 88 12101-12213, when they created a
hostile work environment and term nated him based on his age,
di sability, and national origin.

The di strict court granted Defendants’ Mdtion for Sunmary
Judgnent, and R vera appeals. For the foll ow ng reasons, the district
court’s decision is affirnmed in part and reversed in part.

l. BACKGROUND

Riveraisfifty years-old, and suffers fromchroni c ast hm
and mal i gnant | ynphoma. 1n 1984, he began working for Frito Lay, a
di vi si on of Pepsico, Puerto Rico, Inc. |In Septenber 1985, Rivera
became Frito Lay’ s Director of Human Resources for the Cari bbean, where
hi s chi ef responsibility was communi catingwth the conpany’s sal es
force. Throughout his tenure, R vera was supervi sed by Don MFar| ane,
Regi onal Human Resources Vice President for Frito Lay' s Latin Anerican
Regi on. Rivera consistently received high marks in his perfornmance

revi ews.



I n March 1993, Frito Lay’ s Puerto Ri can operati ons noved
under Pepsico’s Latin Arerican Regi on operations, headquarteredin
Mexico City. The reorgani zation resulted in a nunber of Mexican
nat i onal s assum ng hi gh-ranki ng posi tions, includingthat of president
filled by Def endant Prado. Prado supervi sed McFarl ane, and bot h Prado
and MacFar | ane reported t o anot her Mexi can nati onal , Rogel i o Rebol | edo
- Latin American Region President.

Inthe spring of 1995, Frito Lay’ s sal es enpl oyees filed a
petitionw ththe Nati onal Labor Rel ati ons Board for representation by
t he Seafarers’ International Union. R vera worked w th MacFarl ane and
Prado t o di scourage the enpl oyees fromel ecting to uni oni ze. But
despite their efforts, the union prevailed by a close margin in
Sept enber 1995.

After the el ection, Frito Lay brought i n Def endant Ni fio,
all egedly for his experience dealing with unions. Frito Lay
i mmedi ately reassi gned many of Rivera s tasks to Nifio, a Mexican
nati onal who i s seven years younger than Rivera. Soon thereafter, in
March 1996, MacFarlane told Rivera that his position was being
el i m nat ed and gave R vera t hree enpl oynent options: transfer tothe
Dom ni can Republic; transfer to Brazil; or becone a hunman-resources
consultant to Frito Lay. Riveraoptedtotransfer tothe Dom nican

Republi c.



Ri ver a had wor ked i n t he Dom ni can Republic for ei ght nont hs
when MacFarl ane infornmed himthat Frito Lay was elim nating his
position because of a significant financial downturninthe conpany’s
Dom ni can Republic operations. Riveramet with Prado on Novenber 6,
1996 t o di scuss enpl oynent alternatives. Prado suggested that Ri vera
consi der becom ng a human-resources consultant to Frito Lay. Rivera
rej ected this proposal, askinginsteadto bereinstatedto his prior
position in Puerto Rico.

On January 29, 1997, MacFarl ane of fered Ri vera a four-year
consulting contract that Riverarejected. On February 28, 1997, N o
gave Rveraatermnationletter signed by Prado. R vera s termnation
was effective March 3, 1997. He was forty-six-years ol d.

Rivera filed an adm nistrative charge with the Equal
Opportunity Enpl oynment Conm ssi on (EEOCC) on March 10, 1997, and t he
EEOC issued a right-to-sue letter on May 19, 1997.

1. DI SCUSSI ON

Ri ver a al | eges t hat Def endants’ discrimnatory acts created
both a hostile work environment and resulted in his unlawf ul
termnation. Wereviewthedistrict court’s decisionto grant Sumary

Judgnent de novo, with all reasonabl e doubts and i ssues of credibility

resol ved in the non-novant’s favor. Landrau- Ronero v. Banco Popul ar De

Puerto Ri co, 212 F. 3d 607, 611 (1st Cir. 2000); Her nandez-Loringv.

Uni versidad Metropolitana, 233 F.3d 49, 51 (1st Cir. 2000).
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Hostil e Work Environnment

P

Rivera clains that he was subjected to a hostile work
environnment at Frito Lay. Ingranting Sumrary Judgnent, the district
court first concluded that all alleged discrimnatory events occurring
bef ore May 10, 1996 were ti ne-barred and coul d not be consideredinits
hosti | e-wor k- envi ronnment anal ysis. The court then determ ned that only
Rivera's termnation fromFrito Lay occurred after that date.

Under Title VII, the ADEA, and the ADA, aplaintiff nmust file
an enpl oynment - di scri m nati on charge with the EEOCCwi t hi n 300 days of
t he al | eged di scrim nation. 42 U. S.C. 8§ 2000e-5(e) (1) (2000) (noting
TitleVII's charge-filingrequirenent); 29 U.S. C. 8§ 626(d)(2) (stating

ADEA' s charge-filing requirenent); Bonilla v. Muebles J.J. Al varez,

I nc., 194 F. 3d 275, 277-78 (1st Cir. 1999) (statingthat Title VII’s
charge-filing requirenent appliestothe ADA). Aplaintiff generally
cannot litigate clains based on conduct falling outside of this period.

Provencher v. CVS Pharnmacy, 145 F.3d 5, 13-14 (1st Cir. 1998). But

where the violation is "of a continuing nature, the charge of
discrimnationfiled. . . may betinely astoall discrimnatory acts
enconpassed by the violation so long as the chargeis filedduringthe
life of theviolationor withinthe statutory period. . . ." Pilgrim

v. Trustees of Tufts College, 118 F.3d 864, 868 (1st Cir. 1997)

(internal quotations omtted).



Conti nui ng viol ati ons can be system c or serial. 1d. at 869.
System c vi ol ati ons occur where an enpl oyer mai ntai ns a di scri mnatory
policy, responsi ble for nultiplediscrimnatory acts that may fall
outside of thelimtations period. 1d. If the policy or practice
continuesintothelimtations period, the conplaint is considered

tinmely. Sabree v. United Bhd. of Carpenters and Joiners Local No. 33,

921 F.2d 396, 400-02 (1st Cir. 1990) (citations omtted).
Serial violations, however, occur where the plaintiff
experiences a nunber of simlar discrimnatory acts arising fromthe
same di scrim natory aninus. |d. at 400. Such acts aretinelyif at
| east one di scrimnatory event occurs withinthe statutory periodthat
anchors the earlier clains. |d. This anchor violationisonlytinely
if it is part of and exposes a pattern of acti onabl e di scri m nati on.

Provencher, 145 F.3d at 14.

In O Rourke v. Gty of Providence, this court set forththree

factors to assess the sufficiency of aserial-continuing-violation
claim (1) whether the subject matter of the discrimnatory actsis
sufficiently simlar to render the otherwise untinely acts
substantially relatedtothetinely acts; (2) whether the acts occur
frequently, repetitively, or continuously or areisol ated and di screte;
and (3) whether the acts are sufficiently permanent to make the

plaintiff aware of the need to assert his or her rights. 235 F. 3d 713,



731 (1st Gr. 2001) (internal citations omtted); see Sabree, 921 F. 2d

at 402.

Ri vera al | eges t hat Defendants’ actions constitute serial -
continuing violations of age, disability, and national-origin
discrimnation. Particularly, he states that the follow ngincidents
establish a clear discrimnatory pattern:

(1) At an April 1994 staff neeting, Rebolledotold Rivera
to "be quiet, you' re stale" (Rivera Dec. 5, 1998 Dep. at 24.);

(2) At an April 28, 1995 human-resources-plan nmeetingin
Mexi co, Prado and Rebol | edo referred to Puerto R cans as nonkeys. Wen
t al ki ng about the Frito Lay adm ni stration, for exanpl e, Rebol | edo
stated that "t hose nonkeys [don’ t] knowwhat they [are] doi ng" ( 1Ld. at
46.);

(3) At an October 10, 1995 neetingwith arecruitingfirm
Prado expressed a preference for enployees with "youth and
intelligence" and voi ced concern that "sone of the candi dates referred
to himwere over forty years old" (ld. at 34-37.);

(4) On COctober 23, 1995, Prado and Nifio told | abor
consultant Ray Mcus that the decisive factor in term nating
supervi sory-sal es enpl oyees was age (ld. at 41-44.);

(5) During a Novenber 1995 | unch neeti ng, R vera comment ed

t hat he was not feeling well, towhich N fio responded that Rivera's



heal t h probl ens were due to "ansi a", nmeaning antiquity or old age ( 1Ld.
at 40-41.);

(6) On January 24, 1996, Nifo told | abor | awyer Dwayne
Al drich that Rivera s gray hair nust nean he’s sixty years ol d ( 1d. at
39.); and

(7) OnJanuary 18, 1997, Prado and N fio stated that Rivera’s
heal t h condi ti on was due to "La bol a de afios", which transl ates to bal |
of years (ld. at 31-33.).

Ri vera argues t hat t he subj ect matter of the all eged acts
al ways rel ated to hi s age, nedi cal condition, and nationality; that
t her e were nunerous i ncidents; and that until February 1997, he had no
reason to bel i eve t hat he was bei ng di scri m nat ed agai nst and di d not
have a future with the conpany. Defendants counter that Ri vera nerely
advances discrete, isolated events - unrelated to his ultimte
term nation. Counting back 300 days fromMarch 10, 1997, the date
Rivera fil ed his EEOC charge, only Prado’ s and Ni io’ s comment s t hat
Rivera’s health condition was due to "la bola de afios" are tinely.!?

1. Disability-Based Hostile Whrk Environnent

Ri vera argues t hat because t hi s anchoring viol ation

refers to Rivera’s health, the coments denonstrate disability

discrimnation, thus renderingtinely all simlar incidents. Rivera,

! Although the district court only considered Rivera’s term nation
tinmely, Rivera alleges that Prado’s and Ni io’s comments, not the
termnation itself, are the anchoring violation.
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however, overlooks the fact that he has not shown that he is
statutorily disabl ed.

The ADA proscri bes enpl oyers fromdi scri m nati ng agai nst a
qualified individual with a disability. 42 U.S.C. § 12112(a). A
"qualifiedindividual" is "anindividual with adisability who, with or
wi t hout reasonabl e accommodati on, can performthe essenti al functions
of the enpl oynment positionthat such individual holds or desires." 1d.
§ 12111(8). A"disability" includes "a physical or nental inpairnent
t hat substantially limts oneor noremjor lifeactivities." |d. §
12102(2) (A). "Substantially limts" neans that the person cannot
performamjor lifefunctionor is"significantly [limtedin] the
condi ti on, manner or duration under whi ch [the] individual can perform
aparticular mpjor lifeactivity, as conpared to the average personin
t he general population . . . ." 29 CF.R 8 1630.2(j)(ii).

We apply athree-step anal ysi s when consi dering statutory

disability. Bragdon v. Abbott, 524 U. S. 624, 631 (1998). First, we

determ ne whether Rivera' s asthma and |ynmphoma are physical
i npai rments. Second, we detern ne whether Rivera’s work -- thelife
activity heclains was affected -- neets the ADA definition of a ngjor
lifeactivity. 1d. Third, "tyingthe statutory phrases together, we
ask whet her the i npai rment substantially limts the activity foundto

beanmjor lifeactivity." Lebron-Torres v. Wiitehall Labs., 251 F. 3d

236, 239-40 (1st Cir. 2001).
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Ri vera s conditions -- ast hnma and | ynphona -- neet t he EEOCC
definition of inpairnment, and t he EECC r ecogni zes wor ki ng as a "maj or
lifeactivity.” 1d. But Rivera has not presented any evi dence t hat
ei ther condition substantiallylimts hisabilitytowrk. Infact,
Ri ver a argues t hat he was capabl e of perform ng all tasks required of
hi mby Frito Lay wi t hout assi stance. Absent evidence that Rivera
suffered froma substantially limting inmpairnent, he has not
denonstrated that heis disabled. The district court correctly granted
Def endant s’ Summary Judgnent Motion on Rivera’' s di sability-based,
hosti |l e-wor k-environnment claim

2. National -Origin Hostile Work Environnent

As st at ed above, the anchoring viol ati on concer ni ng
Prado’ s and N fio’ s "l a bol a de afios" conments references only Rivera’'s
age and health. Any prior incidents all egedly supporting a national -
ori gi n-based, hostil e-work-environnent clai mare tine-barred. Hence,
the district court correctly granted Summary Judgment on this claim

3. Age- Based Hostile Wrk Environnent

As st at ed above, the anchoring violationrefersto
Rivera s age. As athreshold matter, we find that the seven-year age
di ff erence between Ri vera and Ni fio, who al | egedl y t ook over Rivera’s
job duties, is sufficient to support a prim-facie case of age

di scrimnation. See WIllians v. Raytheon Co., 220 F. 3d 16, 21 (1st

Cir. 2000) (collecting cases holdingthat age di fference of | ess than
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fiveyearsisinsufficient for aprima-facie showing). O the seven
all egedly discrimnatory incidents, all but one -- Rebolledo’ s
reference to Puerto Ri cans as nonkeys -- refersto Rivera’ s age. The
subj ect matter of these sixincidentsissufficiently simlar tothe
anchoring violationto meet the first O Rourke criterion of whether the
subj ect matter of the discrimnatory actsis sufficiently simlarto
render the otherwi se untinely acts substantially relatedtothetinely
acts. O Rourke, 235 F.3d at 731.

The second O Rourke criterionrequires that the acts occur
frequently, repetitively, or continuously, and are not i sol ated and
di screte. The six age-rel ated comrents occurred within atwo-year
period, sufficiently nunerous to be considered continuous. 1d.

We next are faced with the nost difficult of theO Rourke
criteria: whether the volune of discrimnatory acts, as a matter of
| aw, shoul d have alerted Rivera of the needtofile adiscrimnation
claim 1d. at 732. Theissueis difficult because "[a] plaintiff may
be unabl e to appreci ate that he i s bei ng di scri m nat ed agai nst until he
has | i ved t hrough a seri es of acts and i s thereby abl e to perceivethe
overal | discrimnatory pattern.” [d. (quotingSabree, 921 F. 2d at
402). Althoughincertain circunstances, notice nay be resol ved as a
matter of law, the questionis often better determ ned by juries, who

can reflect on their own experiences. 1d.
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Rivera argues that he did not realize Defendants’
di scri m natory ani nmus or that he had an acti onabl e cl ai munti| February
1997, when his positioninthe Dom ni can Republic was elimnated. In
support, Rivera points to MacFarl ane’ s testinony, stating that R vera
was tol d t he conpany wanted hi mto remai n a part of theteam Rivera
al so notes that Prado testifiedat his depositionthat R vera did not
express any uneasiness with Nifio’s presence in the Puerto Rican
operations. Such reassurance and | ack of conpl ai nt | ends support to
Rivera’s contention that he could not have perceived an overall
di scrimnatory pattern any earlier.

Because a jury could find that all O Rourke criteria were net
onthe six age-relatedincidents, thedistrict court erred by ruling
that they were ti me-barred. Fromthese incidents, we next consi der
whet her a reasonabl e jury could findthat Ri vera was subjectedto a
hostil e work environnent.

Host i | e-wor k-envi ronnment cl ai nms were first recogni zedinthe
sex-di scri m nation context, but have since been recogni zed f or nmenbers

of any protected class. Lattinore v. Polaroid Corp., 99 F. 3d 456, 463

(1st Cir. 1996). To prove a hostile-work-environment claim a
plaintiff rmust provide sufficient evidence fromwhich areasonabl e jury
coul d concl ude t hat the of fensi ve conduct "i s severe and pervasi ve
enough to creat e an obj ectively hostil e or abusi ve wor k envi ronnent and

i s subjectively perceived by the victi mas abusi ve." Landrau- Ronero,
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212 F. 3d at 613. \When assessi ng whether a workpl ace is a hostile
envi ronnent, courts ook to the totality of the circunstances,
i ncludi ng the frequency of the discrimnatory conduct; its severity;
whet her it is threatening or humliating, or nmerely an of fensive
utterance; and whether it unreasonably interferes with the enpl oyee’s

wor k performance. 1d. (quotingHarris v. Forklift Systens, Inc., 510

Us 17, 21 (1993).

The di strict court concl uded t hat no reasonabl e jury could
findthat Rivera was subjectedto a hostile work environnment because
evenif tinmely, theincidents were i nadm ssi bl e because Rivera fail ed
to show personal know edge. Qur review of the record reveals
ot herw se.

Nei ther Party di sputes that Riverais conpetent totestify
tothose all egedly discrimnatory statenents nade directly to him
These i ncl ude Rebol | edo’ s statenent to Ri vera that he was "stal e",
Ni io’ s comment to Riverathat his heal th probl ens were due to "ansi a",
and Prado’s and Niio’ s statenents that Ri vera' s health probl ens were
due to "l a bola de afos".

The remai ni ng al | egations i ncl ude Prado’ s statenentsto a
recruiting firmthat Frito Lay needed enpl oyees with youth and
intelligence and shoul d di scourage candi dates over forty, Prado’ s and
Ni o’ s di scussions with M cus that the decisive factor interm nating

super vi sory-sal es enpl oyees was age, and N fio’ s comment to Al dri ch t hat
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Rivera’s gray hair nust nmean he’s sixty years old. The record
i ndicates that Rivera was present on all three occasions.

Ri vera’ s Decenber 5, 1998 deposition reveal s that he was
present when Prado made the statement to the recruiting firm
Specifically, Riveratestifiedthat "[o]netine that we werewith a
conpany, a group of head hunters, [Prado] nentioned that the
conpany. .. needed...young andintelligent blood...." (R vera s Dec. 5,
1998 Dep. at 34, 36 (enphasis added).)

As for Prado’ s and Ni io’ s di scussions with M cus that the
deci sive factor interm nating supervi sory-sal es enpl oyees was age,
Ri vera' s testinmony agai nreveal s his presence. Rivera statedthat
"[t] here was one ti mnewe were in the big conference room whenwe were
di scussing with a consultant call ed Ray M cus, post-el ection strategies
insales. Andwe were, infact, | ookingintowhowe couldretire, who
wer e over 50-sonething years old. . . [Prado] wanted to retire anybody
t hat was over 50 years oldinthe conpany.” ( Ld. at 41, 44 (enphasis
added) .)

Ri vera al so was present when N fio conmented to Al dri ch t hat
Ri vera’ s gray hair nust nean he’s sixty years old. Rivera testified
in his deposition that "[t]here was one tine whenwe were with t he
attorney[] Duane Al dridge...[who] asked where | was from And | said
Vi eques. And he sai d, ah, they nust growtall peoplew th grey hair

there. And [ Nifio] saidyes, yes, yes, also 60 year[] old[s]. .
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(1d. at 39.) Because Rivera was present when each of these statenents
were made, the district court erred in disregarding his testinony.

Consideringthetotality of the circunstances, areasonabl e
jury could find that R vera was subjectedto a hostile work environnent
based on his age. On si x separate occasions, Frito Lay' s president,
its Latin Anmerican Region President, and/or the Director Human
Resources for the Cari bbean nade seem ngly derogatory, age-rel at ed
statenents about Rivera. Because a question of fact exists over
whet her t hese comment s created a hostil e work environnment, the district
court erred in granting Summary Judgnent on Rivera’ s age-based,
hosti | e-wor k-environnent claim

B._ Term nati on

W turn nowto Rivera’s wongful -terminationclaim Were
aplaintiff has no direct evidence of di scrimnation and nust prove his

or her casecircunstantially, this court lookstothetotality of the

evi dence, guided by the fam |liar McDonnel I Dougl as- Burdi ne- Hi cks

framewor k. Dom nguez-Cruz v. Suttle Caribe, Inc., 202 F. 3d 424, 430

(1st Gr. 2000). Under this burden-shiftingtest, theplaintiff first
must prove a prinma-facie case of discrimnation. An enployee alleging
di scrim nation nust showthat: (1) he was a nmenber of a protected
class; (2) hewas qualified for the position; (3) he was di scharged;

and (4) other simlarly situated enpl oyees who were not nenbers of the
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protected cl ass were treated nore favorably. Mil ero-Rodriguez v.

Ponte, Inc., 98 F.3d 670, 673 (1st Cr. 1996).
If the plaintiff denonstrates a prina-facie case, the burden
shiftstothe defendant toarticulate alegitimte, non-di scrimnatory

reason for its chall enged actions. Texas Dep't of Cmty. Affairs v.

Bur di ne, 450 U. S. 248, 254-55 (1981). If the defendant carries this
burden of production, the plaintiff nust provethat thelegitimte
reasons were nere pretext for discrimnation. |d. at 253.

The district court assuned that R vera made out a prima-facie
case that he was wongfully term nated as aresult of age and nati onal -
origindiscrimnation, assunptions Frito Lay does not appeal. The
burden of production then shifted to Frito Lay to denonstrate
legitimate reasons for termnating Rivera. The district court
concluded that Frito Lay net its burden by profferingthat: a severe
downturn i nthe Dom ni can Republic operations duringthe second hal f of
1996 required Frito Lay to elimnate Rivera s position; the conpany
refused to rehire Rivera in Puerto Rico as the Director of Human
Resour ces because t hat position no | onger exi sted; the conpany was
unhappy with the fact that the sal es force uni oni zed during Rivera’s
tenure; and t he conpany preferred N fio as Di rect or of Hunman Resour ces.
Fi ndi ng nost of Rivera’ s testinony time-barred, the district court

concl uded that Rivera failedto produce sufficient evidence of pretext.
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As st at ed above, the court correctly granted Sunmary Judgmnent
on Rivera' s disability-discrimnationclai mbecause Riverafailedto
produce any evi dence of a statutory disability. W only consider
Ri vera’ s contention that the district court erred by di sregardi ng
evi dence fromwhi ch a reasonabl e jury coul d concl ude that Frito Lay’s
reasons were pretext for age and national -origin discrimnation.

Ri vera theorizes that Frito Lay, notivated by di scrimnatory
ani nus, conspired to force hi mfromthe conpany. He contends t hat
Frito Lay knew of the econom c situationinthe Dom ni can Republic
before transferring him but didsotofree his positionfor Nifo, a
younger, non-Puerto Rican.

To showpretext, Riverafirst points tothe undi sputed fact
that Frito Lay did not nove his fam |y to the Dom ni can Republic, while
it noved Nifio’s fam |y to Puerto Rico. This conduct, Ri vera argues,
indicates that Frito Lay knew - before noving Rivera - that his
positioninthe Dom ni can Republic woul d be el i m nated, and hired N fio
to permanent|ly repl ace R vera and prevent R vera froml ater returning
to Puerto Rico.

To counter Frito Lay’s stated rationale that it did not
rehire Ri vera because he was responsi bl e for the 1994 uni oni zati on of
t he sal es force, Rivera argues that he successfully directed an anti -
uni oni zati on canpai gn for Frito Lay in 1989. As part of that canpai gn,

Ri ver a i npl ement ed procedur es vi ewed favor abl y by enpl oyees. He cl ai ns
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that the 1994 uni oni zation resulted fromthe Mexi can managenent’s
violation of those procedures.

Ri vera states, w thout dispute, that he had extensive
col | ective-bargai ni ng experiencewth aformer enpl oyer. Thus, he
claims, Frito Lay’ s purported reasons for not reassi gning Ni fio and
rehiring him-- that only N fio had col | ecti ve- bar gai ni ng experi ence at
Frito Lay and was capabl e of i npl enmenti ng an or gani zati onal - devel opnent
strategy for dealing with the new union -- were false.

Ri vera al so contends that the evidence contradicts Frito
Lay’ s argunent that R vera was not repl aced by the younger N fio. Frito
Lay states that Rivera s positionin Puerto Ri cowas elimnated, and
that his duties were split between Nifio and Lui s Nori ega, a Puerto
Ri can several years Rivera' s senior. Riveracounters, however, that
Ni io assunmed many, if not nost of his responsibilities, and was gi ven
Rivera s titleof Drector of Human Resources. Fromthis, he argues a
jury could find that Ni fio replaced him

Ri vera l astly argues that Prado and N fio nade di scri m natory
remar ks based on Ri vera’s age and nati onal origin: Reboll edo call ed
Ri vera stal e; Prado and Rebol | edo referred to Puerto R cans as nonkeys;
and Prado, in discussions with a recruiting firm expressed a
preference for young, intelligent enpl oyees and a | ack of preference
for candidates intheir forties. Frito Lay asserts that the court nust

di sregard all of these all egedly di scri mnatory statenents because t hey
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wer e not rmade by t he sol e deci si on- maker regardi ng Ri vera’ s enpl oynent
-- MacFar | ane.

But Ri vera contends that Prado and Rebol | edo approved, and
t hereby influenced, MacFarl ane’ s decisions concerning Rivera's
enpl oynent. Pradotestifiedinhis depositionthat he participatedin
sone respect in Rivera' s enpl oynent deci sions. (Prado Dep. at 50.)
Mor eover, MacFarl ane testified that he di scussed hi s deci si ons about
Ri vera' s enpl oynent wi th Prado and Rebol | edo. (MacFarl ane Dep. at 53.)

Aplaintiff’s prim-facie case, combinedwith sufficient
evidenceto findthat an enpl oyer’s asserted justificationis fal se,
may pernmit atrier of fact to conclude that the enployer unlawfully

termnatedthe plaintiff. See Reeves v. Sanderson Pl unbi ng, 530 U. S

133, 148 (2000). Evidence of bi ased corments may support an i nference

of pretext. Dom nguez-Cruz, 202 F.3d at 433. And discrimnatory

statenents rel ated to t he deci si onal process nmay be sufficient to prove

an enpl oyer’ s al | eged di scrim natory ani nus. Shorett v. Rite Aid of

Maine, Inc., 155 F.3d 8, 13 (1st Cir. 1998).

Certainly Rivera has proffered sufficient evidence to
overcone Summary Judgnment on his age and national -ori gi n-based,
wongful -term nation clains. R verahas shown a genui ne di spute over
mat eri al facts regardi ng whether Frito Lay knew of the financi al
situationin the Dom ni can Republic before transferring R vera, whet her

t he 1994 uni oni zati on was Frito Lay’s true reason for not rehiring
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Ri vera, whet her Ri vera was repl aced by a younger non-Puerto Ri can, and
whet her MacFar | ane was t he sol e deci si on- naker on R vera’' s enpl oynent .
Accordingly, thedistrict court erred by granting Frito Lay’ s Summary-
Judgnent Motion on Rivera s wongful-term nation cl ains based on his
age and national origin.
CONCLUSI ON

For the foregoi ng reasons, thedistrict court’s grant of

sunmary judgnment is AFFIRMED in part and REVERSED in part.

Judgnent affirnmed in part, and reversed in part.
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