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*Of the District of New Hanpshire, sitting by designation.

Per Curiam Em |son Miioz ("Mifioz") appeals from

his conviction by guilty plea for possession with intent to
distribute heroin, claimng that he was denied his Sixth
Amendnment right to conflict-free counsel. The all eged
conflict stems fromthe fact that Mufioz and hi s co-def endant
Sandra Mercado-Gonzal ez ("Mercado-CGonzéalez") were both
represented by the Federal Public Defender's Ofice, though
different attorneys in the office handled their respective
cases. We conclude that the conviction should be vacat ed.
l.

On March 23, 2000, a federal grand jury returned
a two count indictment charging Mufioz and Mercado- Gonzal ez
with aiding and abetting each other in inmporting
approxi mately 3,814 grans of heroin, see 21 U.S.C. § 952(a);
18 U.S.C. § 2 (count one), and with aiding and abetting each
other in possessing with intent to distribute the sane
amount of heroin, see 21 U S.C. § 841(a)(1); 18 U S.C. § 2
(count two). The court appointed an Assistant Federal
Public Defender to represent Mercado-Gonzal ez. A private
attorney was appoi nted to represent Mifioz. Mercado- Gonzal ez

and Mufioz both entered pleas of not guilty.



On June 9, 2000, co-defendant Mercado- Gonzal ez pl ed
guilty to count two. Mufioz was al so scheduled to plead
guilty, but his change of plea hearing was cancell ed.
Shortly thereafter, counsel for Moz filed a motion to
withdraw citing irreconcil able differences with his client.
The nmotion to withdraw was al |l owed, and the court appointed
a different Assistant Federal Public Defender to represent
Mufioz. A trial date was set for August 3, 2000.

On July 18, 2000, the Federal Public Defender's
Office moved to withdraw as counsel for Moz alleging a
conflict of interest inthe office's joint representation of
Mufioz and co-def endant Mercado- Gonzal ez. The notion stated
t hat Mercado- Gonzal ez had provided information to the
government detrinental to the interests of Mifioz, nanely,
t hat Mufioz had hired Mercado-Gonzalez to act as a drug
courier. The motion also stated that Mercado- Gonzal ez had
expressed a willingness to cooperate with the governnent,
and that, although the governnent had indicated that it had
no present intent to call her as a trial wtness, Mercado-
Gonzél ez remai ned a potential w tness against Mifioz. The
Federal Public Defender's Ofice represented that the

prosecutor shared its concerns about a conflict of interest.



On July 21, 2000, the district judge denied the
notion to withdraw by margin order wthout hearing. The
order stated that "[a]s long as Sandra Mercado is not a
witness in this case, the alleged conflict is too tenuous to
require discharging the FPD from representing E. Mifioz."
Fol | owi ng the denial of the motion to w thdraw, Mifioz pled
guilty to count two of the indictnent. On October 17, 2000,
Mer cado- Gonzél ez was sentenced to inprisonment for twelve
nont hs and one day followed by a supervised rel ease term of
four years. On Novenmber 13, 2000, Miioz was sentenced to
seventy nmont hs i nmpri sonnment foll owed by a supervised rel ease
termof five years.

1.

The first question is whether the district judge
had a duty to make inquiry into the alleged conflict over
and above the inquiry he made. We conclude that he did.
There was nore than just a question here of whether the two
def endants could be represented by the sanme federal public
def ender office. Both sides had asserted a potenti al
conflict of interest, nanely, the fact that Mercado- Gonzal ez
was willing to cooperate and had provided information

detrinmental to the interests of Mifoz.



The district judge seem ngly thought that the
concerns raised were answered by the fact that the
governnment did not intend to call Mercado-Gonzalez as a
trial wtness. However, the inmport of the Federal Public
Def ender' s expl anati on was al so t hat Mercado- Gonzal ez was in
a position to provide testinony that m ght be useful at
sentencing and that m ght work to Mifioz' s di sadvantage and
her own advant age. Obvi ously, a single |lawer could not
properly represent bot h def endant s under t hese
circumnst ances.

W do not have to consider now whether an
artificial separation within the Federal Public Defender's
O fice could have elimnated the possibility of a conflict.
No such suggestion was nmade here, and the issue is not
before us. Wiile joint representation by the sane office is
not as potentially dangerous as joint representation by a
single attorney, the fact remains that the two defendants in
this case were in antagonistic positions, that neither case
had been conpletely resolved, that <client confidential
i nformati on may have been disclosed within the office, and
t hat either defendant was in a position to gain an advant age

by turning on the other, possibly at trial, and, if not, at



sentencing. Perhaps the apparent conflict could have been
resolved with an inquiry, but an inquiry was required.
L.

The second question is what to do now t hat we have
found a substantial possibility of a conflict and a failure
on the part of the district judge to make adequate inquiry.
The law in this area nmy be open to different
I nterpretations.

Hol | oway v. Arkansas, 435 U. S. 475, 484-91 (1978),
seens to say that a reversal is required, at | east where one
counsel represents several defendants, whenever there was a
tinmely conflict objection and a failure to namke adequate
inquiry. Wiile such a ruling was arguably unnecessary in
Hol | oway since there was an actual conflict manifest in the
record, the case has sonetinmes been read as establishing a

rule of automatic reversal. See, e.q., Selsor v. Kaiser, 22

F.3d 1029, 1033 (10th Cir. 1994) ("Under the Holloway

standard, the trial court's failure to appoint separate

counsel, or adequately inquire into the possibility of
conflict, in the face of a tinmely objection by defense
counsel, denobnstrates ineffective assistance of counsel
wi t hout a showi ng of actual conflict of interest."). But

see Grcia v. Bunnell, 33 F.3d 1193, 1198 (9th Cir. 1994)
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(stating that even on the assunption that defendant tinely
obj ected, Holloway did not require a reversal since there
was no actual conflict).

By contrast, Cuyler v. Sullivan, 446 U S. 335
(1980), establishes a nmuch nore demandi ng test where there
was no conflict objection and the trial court was under no
duty to make inquiry. Under these circunstances, a
def endant nust denonstrate that "an actual conflict of
i nterest adversely affected his |lawer's performance” in
order to establish a Sixth Amendnent violation. Cuyler, 446
U.S. at 348. However, if the defendant nmeets this test, he
need not denonstrate prejudice to obtain relief. Id. at
349-50.

It can be argued that Wobod v. Georgia, 450 U. S. 261

(1981), nodified Holl oway because in Wod the Court failed
to make inquiry into a possible conflict of interest, even
t hough the conflict issue had been raised by the State, and
the Court instead of vacating the conviction remanded for a
findi ng of whether there was an actual conflict. See Wod,

450 U. S. at 272-73; Muwuntjoy v. Warden, 245 F.3d 31, 38 (1st

Cir. 2001). W note that Whod involved an objection to a
possi bl e conflict raised by the prosecutor, while Holloway

invol ved the assertion of a conflict made by defense
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counsel . It can further be argued that if, on remand, it
can be established that no actual conflict existed, a
def endant should not be entitled to vacation of his
conviction--at |least in the absence of sone show ng that the
failure to make inquiry otherwi se prejudiced him

We have concluded that we do not need to resolve
t he questi on whet her Wobod nodi fi ed Hol |l oway. The gover nnent
has done nothing to argue the point other than to suggest
that it would not oppose a remand or any other renedy that
this court deens proper. The defendant is asking that the
conviction be vacated. W do not see nmuch prospect that a
remand to explore the conflict issue would be likely to
result in a finding of no actual conflict, dissipate the
uncertainty whether defendant's guilty plea was in sonme way
af fected by counsel's perception that he was operating under
a conflict of interest, or dispel the inference that at
| east some conmmuni cation occurred bet ween Mercado- Gonzal ez' s
attorney and Mifioz's. Finally, this is a case where the
government has direct evidence and is hardly likely to be
prejudi ced by a need to present the evidence afresh.

Accordingly, we vacate the conviction and sent ence,

set _aside the quilty plea, and remand the case for further

proceedi ngs consistent with this opinion.
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