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CYR, Senior Circuit Judge. Plaintiff Elizabeth V.

Bogosi an appeals froma district court judgnment which (i) rejected
the contention that her two brothers conspired to "freeze" her out
of the fam |y business, and (ii) determ ned that she was entitled
to recover not nore than $4, 000, 000, plus prejudgnent interest, for
her mnority interest in the business. The defendants in turn
cross-appeal froma district court ruling that their interest award
shoul d be cal culated at twelve percent. W affirm

I

BACKGROUND

In 1960, the three siblings — appellant Elizabeth
Bogosi an and appel | ees Janes and Harry Wl oohojian —established
Wl oohojian Realty Corporation (WRC), with a viewto acquiring and
managi ng real estate properties located in Rhode Island and
Massachusetts.® Each sibling held one third of the WRC shares and
served as an officer in WRC

El i zabet h Bogosi an ("Bogosian") and Janes Wl oohoji an

"We relate the material facts in the Iight nbst consonant with
the district court judgnent. See La Esperanza de P.R, Inc. v.
Perez y Ca. de P.R, Inc., 124 F. 3d 10, 12 (1st Gr. 1997). For
further detail, see Bogosian v. Wl oohojian Realty Corp., 158 F. 3d
1 (1st Cir. 1998); Bogosian v. Wl oohojian Realty Corp., 973 F.
Supp. 98 (D.R 1. 1997); Bogosian v. Wl oohojian, 901 F. Supp. 68
(D.R 1. 1995), appeal disnm ssed, 86 F.3d 1146 (1st Cir. 1996)
Bogosi an v. Wl oohojian, 882 F. Supp. 258 (D.R 1. 1995); Fl anders
+ Medeiros Inc. v. Bogosian, 868 F. Supp. 412 (D.R 1. 1994), aff'd
in part, rev'd in part, 65 F.3d 198 (1st Cir. 1995); Bogosian v.
Wl oohojian, 831 F. Supp. 47 (D.R 1. 1993); Bogosi an v. Wl oohoji an
Realty Corp., 923 F.2d 898 (1st Cir. 1991); Bogosian V.
Wl oohojian, 749 F. Supp. 396 (D.R . 1990).
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turned agai nst Harry Wl oohojian in 1979, after Harry had ceased to
perform any further services for WRC, yet continued to draw ful
salary. Wiile still working at WRC, James and Bogosian formed a
separate real estate conpany, E & J Realty (E & J), from which
Harry was excl uded.

In 1981, Bogosian acquired an option to purchase rea
estate in Fall R ver, Massachusetts ("Fall R ver property") in the
nanme of "Taunton River Enterprises.” For nore than two years, WRC
remtted fees and $3,000 nonthly to maintain her purchase-option
contract. The record is silent as to whether WRC was ever
rei nbursed by Bogosi an. Be that as it may and unbeknownst to
James, Bogosi an exercised the purchase option in 1984, in the nane
of E & J, rather than WRC, thereby effectively excluding Harry
Wl oohojian from the deal. Subsequently, when Harry confronted
Janes regardi ng Bogosian's acquisition of the Fall River property
through E & J, Janes assured Harry that he regarded the property as
an asset of WRC, rather than E & J, then pronmised to help Harry
regain title to the property on behalf of WRC. By 1986, Janes and
Harry, having becone fully reconciled, voted to install James in
pl ace of Bogosian as the WRC president. Al t hough Bogosi an
i mredi ately ceased to perform any further services as an
of fi cer/ enpl oyee, she continued to draw her full salary from WRC.

In 1987, Janmes, Harry, and WRC instituted a civil action

in the Massachusetts courts agai nst Bogosian and E & J ("Fall River
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litigation"), claimng that the decision by Bogosian to acquire the
Fall River real estate in the nane of E & J constituted a w ongful
usurpation of a corporate opportunity belonging to WRC The
conplaint demanded that title to the Fall River property be

conveyed to WRC, which resulted in a lis pendens against the

property. Meanwhi | e, Bogosian had received three offers to
purchase the Fall River property, ranging from five to el even
mllion dollars. These offers were never consumat ed, however, for

reasons unrelated to the lis pendens.

In 1988-89, Janmes Wbl oohojian, in his capacity as the
president of WRC, fired Bogosian and her children. Thereafter,
Bogosi an brought the instant diversity action in the United States
District Court for the District of Rhode Island. The three-count
anended conplaint alleged that WRC, as well as Janmes and Harry
Wl oohojian, had breached, and/or conspired to breach, their
fiduciary duties to her by "freezing her out" of her positions as
president, mnority sharehol der, and enpl oyee of WRC, and denmanded

t he dissolution of WRC (count 3).2 In order to avoid a corporate

2R |I. Gen. Laws 8§ 7-1.1-90(a)(1)(ii) provides, in pertinent
part:

The superior court has full power to |iquidate
t he assets and business of a corporation .

[I]n an action by a shareholder when it is
establ i shed that, whether or not the corporate
busi ness has been or could be operated at a
profit, dissolution wuld be beneficial to the
sharehol ders because . . . [t]he acts of the
directors or those in control of the
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di ssol uti on, however, the defendants el ected to purchase Bogosi an's
WRC shares at "fair value," pursuant to RI1. Gen. Laws § 7-1.1-
90.1.°% Subsequently, the district court directed the defendants to
commence neking paynments into the court registry. The defendants
responded with a countercl ai masserting that Bogosi an had converted
ot her WRC funds to her personal use as well.

In 1992, the Fall River litigation pending in
Massachusetts state court was termnated following a jury finding
t hat Bogosi an had not usurped a WRC corporate opportunity.

In 1993, after Bogosian's many creditors asserted cl ains
to the nonies previously deposited in the court registry by WRC
WRC responded with an interpleader action. Thereafter, the
district court directed an adm nistrative consolidation of the

i nterpleader action wth the pending proceeding brought by

corporation are illegal, oppr essi ve, or
fraudul ent .

3Section 7-1.1-90.1 provides, in pertinent part:

Whenever a petition for dissolution of a
corporation is filed by one or nor e
shareholders . . . pursuant to either 8§
7-1.1-90 or a right to conpel dissolution
which is authorized under 8 7-1.1-51 or is
otherwise valid, one or nore of its other
sharehol ders may avoid the dissolution by
filing wth the ~court pri or to the
commencenent of the hearing, or, in the
di scretion of the court, at any tine prior to
a sale or other disposition of the assets of
the corporation, an election to purchase the
shares owned by the petitioner at a price
equal to their fair val ue.
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Bogosi an.
In 1997, the district court (Boyle, S.D.J.) entered a
final decision as to count 3, establishing a fair value for the

share buy-out. Bogosian v. Wl oohojian Realty Corp., 973 F. Supp.

98, 106-07 (D.R 1. 1997). Thereafter, we sustained the district
court ruling in part, but vacated its decision relating to two
pertinent matters. First, the district court was directed to
determine the one-third share of the tax Iliability, due by
Bogosi an, whi ch had been incurred by WRC when it was conpelled to
sell some of its real property to fund its purchase of Bogosian's
remai ni ng shares. Second, we decided that Bogosian would be
entitled to 11% sinple prejudgnent interest, rather than 11%

conpound interest. Bogosi an v. Wl oohojian, 158 F.3d 1, 9 (1st

Cr. 1998).

On remand, the district court (Lagueux, D.J.) established
t he post-tax, buy-out anmount at roughly $4 million, then applied a
12% interest rate based on an intervening anendnent to the Rhode
| sl and prejudgnent-interest statute. Accordingly, the defendants
were directed to remt approximately $7.8 nillion to Bogosian

pursuant to their 8 7-1.1-90.1 election. Bogosian v. Wl oohoji an,

93 F. Supp. 2d 145, 159 (D.R 1. 2000).
In April 2000, after reopening discovery at Bogosian's
request, the district court scheduled counts 1 and 2 for bench

trial in Septenber 2000. Thereafter, however, Bogosian sought



several continuances and further di scovery, citing her retention of
new trial counsel and her recent surgery and treatnent for |ung
cancer.

The district court granted the first two notions, but
rejected a third, then set the trial date for May 8, 2001, and
permtted Bogosian's trial testinony to be submtted by way of
deposi ti on. The district court conditioned its grant of the
further continuances, however, by directing that no additional
interest was to accrue on the count 3 fund held in the court
registry.

Fol |l ow ng the eventual bench trial, the district court
ruled for the defendants on both counts 1 and 2. Bogosi an v.

Wl oohojian, 167 F. Supp. 2d 491 (D.R 1. 2001). Anong its findings

of fact, the court determned that (i) the defendants had owed
Bogosian a fiduciary duty, in her capacity as a mnority
sharehol der; (ii) their renmoval of Bogosian as the WRC president in
1986 had not breached their fiduciary duty to her, in that no WRC
sharehol der had any reasonable expectation of indefinite
enpl oynment, particularly after having elected to cease performng
any further work for the conpany while continuing to receive ful

salary; (iii) Bogosian had adduced no evidence that the defendants
I npeded her in any way fromperform ng her conpany responsibilities
after 1986; and (iv) James and Harry had not acted in bad faith

when they initiated the Fall River litigation against Bogosian



ld. at 498-502.
Bogosi an now appeals from the final district court
judgnment in relation to all three counts. The defendants cross-

appeal fromthe district court ruling relating to the third count.

IT
DISCUSSION
A. The Bogosian Appeal
1. The Right to Jury Trial

Bogosi an insists that the district court contravened the
Seventh Amendnent by failing to accord her a jury trial on counts
1 and 2. See Fed. R Civ. P. 38; see also Fed. R Gv. P. 39(hb)
("lIssues not denmanded for trial by jury as provided in Rule 38
shall be tried by the court."). We conclude that the district
court did not err.*

First, although Bogosi an acknow edges that no jury-tri al
demand was nade in the anended conplaint as to counts 1 and 2, and
t hat t he def endants made no such denmand i n their answer, Bogosian's
reply to their answer did demand a jury trial on defendants'

counterclaim The countercl ai mall eged that Bogosi an had convert ed

VWRC funds to her personal use. Bogosian contends that the issues

at the heart of both her clains, as well as the counterclaim were

“We not e that Bogosi an has sinply assuned that she is entitled
to ajury trial under 8§ 7-1.1-90, notw thstanding that a clai m of
"breach of fiduciary duty" has | ong been recogni zed as an equitabl e
cause of action, to which noright tojury trial attaches. See In
re Evangelist, 760 F.2d 27, 29 (1st Cr. 1985).
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so "interwoven" that the latter demand inplicitly preserved her
right to jury trial on all three matters, even though the
defendants ultimately dism ssed their counterclaimprior to trial.

The lone case citation submtted for the present

contention is wholly inapposite. Gasoline Prods. Co. v. Chanplin

Ref. Co., 283 U S 494 (1931), involved the entirely distinct
matter as to whether, upon remand for a new trial, the issues of
liability and damages fairly may be addressed in separate trials.
The Suprenme Court sinply observed that issues of liability and
danmages frequently are "interwoven." Id. at 500-01. Thus,
Chanplin neither inplicated the right to jury trial, nor in any
sense renotely suggested that the right to jury trial, once
affirmatively wai ved, nust be restored due sinply to the fact that
t he opposing party in the litigation happens to have all eged a so-
call ed "interwoven" counterclaim

The Bogosi an conplaint and the appellees' counterclaim

were not "interwoven," however, at |east as concerns the right to
jury trial. 1In counts 1 and 2 of the amended conpl ai nt, Bogosi an
al | eged that appell ees had breached their fiduciary duty to her as

a mnority shareholder, by, inter alia, initiating the vexatious

Fall River litigation in which the appellees alleged that she had
breached her fiduciary duty to WRC by usurping a corporate
opportunity. Bogosian incorrectly asserts on appeal that

appel l ees’ counterclaim "conplained that [she] breached her
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fiduciary duty [to WRC] when she purchased options on the property

in Fall River." (Enphasis added.) Instead, in their counterclaim
the appellees nerely alleged that Bogosian had wutilized her
official positionin WCto retain |egal counsel to handl e her own
—as distinguished fromcorporate —legal matters, including the
Fall River litigation.

Federal Rule of Civil Procedure 38(b) permts a party to
"demand a trial by jury of any issue triable of right by a jury,”
provided the jury-trial demand i s served within ten days "after the
service of the last pleading directed to such issue.” Fed. R Cv.
P. 38(b). Bogosian contends, in effect, that she was entitled to
a jury trial on counts 1 and 2 sinply on the basis that her
conpl ai nt and appel l ants' counterclaimarose froma comon factua
setting, viz., the Fall River property litigation. The right to
jury trial depends not upon the factual setting from which the
cl ai m arose, however, but (i) upon whether the claiminvolves an
issue "triable of right by a jury,” and (ii) upon the nature of the
cause of action as well as its historical treatnment in English-
American jurisprudence (viz., whether the proceedings are nore
enblematic of a "legal" proceeding, as distinguished from an

"equitable" one). See Tull v. United States, 481 U S. 412, 417-18

(1987); see also supra note 3.

Additionally, we are not presently confronted with the

situation in which two clains require factfinding on an el enent
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common to both causes of action, such that the nonequitable claim

m ght need to be tried first to a jury. ., e.qg., Alison v.

Ctgo PetrolemCorp., 151 F. 3d 402, 423-24 (5th Cr. 1998); Cabi net

Vision v. Cabinetware, 129 F.3d 595, 599-600 (Fed. Cr. 1997). Had

these appellees initially tried their counterclaimbefore a jury,
the | one pertinent factual el enent woul d have been whet her the Fal
River litigation rel ated to Bogosi an's personal busi ness, such t hat
she would have been in breach of her fiduciary duty to WRC by
havi ng converted its funds for the purposes of retaining counsel to
handl e her own case. |In contrast, Bogosian could prevail on her
equitable clains in counts 1 and 2 only by denonstrating that the
appel l ees had acted in bad faith by initiating the litigation
relating to the Fall River property —a finding neither essenti al
to, nor an elenent of, their counterclaimfor conversion.

Next, Bogosi an asserts that she relied upon an i naccurate
docket entry by the clerk's office, which mstakenly stated:
"Def endant made a demand for a jury." Yet Bogosian neither
provides a citation to the record on appeal, nor can we gl ean any
such docket entry fromthe record on appeal, see Fed. R App. P. 28
(requiring that appellant cite to record as to each salient fact).
Moreover, not only was she a "defendant”" as to appellees
counterclaim but even if any such docket entry did advert to the
appel lees in the singular (i.e., "Defendant"), Bogosian cites no

authority for the suggestion that reliance on an obvious clerical
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error suffices to resurrect a right to jury trial previously
wai ved.

Lastly, Bogosian nmai ntains that she opposed the district
court ruling rejecting her notion to continue by asserting that the
scheduling of counts 1 & 2 for bench trial abrogated her Seventh
Amendnent right to jury trial. The present contention is patently
flawed in at | east two respects: (i) her cursory objection failed
to detail the nature of any putative error; and (ii) w thout nore,
no such bel at ed obj ection can serve to resurrect a jury-trial right
| ong since waived. See Fed. R Civ. P. 38(d) ("The failure of a
party to serve and file a demand as required by this rule
constitutes a waiver by the party of trial by jury.") (enphasis
added); Fed. R Gv. P. 39(b) (noting that party who fails to nake
tinmely request for jury trial may avoid waiver and secure a jury
trial only if the district court, inits discretion, acts favorably
on such a request).

Accordingly, we affirm the district court ruling that
Bogosi an wai ved any right to trial by jury inrelation to counts 1
& 2.

2. The Motions for Continuance
Relating to Counts 1 and 2

Next, Bogosi an maintains that the district court erred in
denying her notions to postpone the bench trial due to her Ilife-
threatening illness. W reviewtrial-managenent rulings for clear

abuse of discretion and "[o]nly an 'unreasoning and arbitrary
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i nsi stence upon expeditiousness in the face of a justifiable

request for delay will abuse [such discretion].'" NZE. Drilling,

Inc. v. lnner Space Servs., Inc., 243 F.3d 25, 36 (1st G r. 2001)

(citation omtted). Qur review exam nes, inter alia, the delay

entail ed, the reasons for the request, whether the noving party is
at fault, any inconvenience to the court and litigants, and whet her
the denial of a continuance unfairly would prejudice the noving
party. See EFDI C v. Houde, 90 F.3d 600, 608 (1st Cr. 1996).

Al t hough we recogni ze that Bogosi an experi ences serious
heal th problens, the record on appeal plainly reflects that these
district court rulings were neither irrational nor arbitrary.
First and forenost, by July 2000 when Bogosian subnmitted the

initial notion to continue the trial, this litigation had been

| angui shing for twelve years. Her notions were also predicated
upon her recent retention of new counsel, the ninth such
substitution of counsel since she initiated her |awsuit. Even

assum ng sone adequate justification for Bogosian's nunerous
repl acenents of trial counsel, the attendant further del ays plainly
afforded additional legitimte grounds for the district court to
continue to seek, wherever practicable, a fair and expeditious

di sposition of the case. See Amarin Plastics, Inc. v. M. Cup

Corp., 946 F.2d 147, 151 (1st Gr. 1991) (noting that trial court
may consi der reasons for previous del ays).

Second, nedical doctors determ ned that Bogosian, then
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age 77, suffered from several debilitating illnesses, including

severe arthritis and a serious anxiety disorder. See Mrrissey v.

Nat'l Mar. Union, 397 F. Supp. 659, 668 (S.D.N Y. 1975) (noting

unavail able wtness's advanced age as ground for denying
continuance), aff'd, 544 F.2d 19, 32 (2d Cr. 1976). As regards
her netastatic lung cancer, Bogosian's doctors perfornmed nmajor
surgery (viz., a |obectony), followed by an "arduous" course of
concurrent radiation and chenotherapy, which was expected to
provi de Bogosian with but a 30% to 50% prospect of long-term
survival. Although in nore normal circunstances a conti nuance nay
wel | have been warranted, there existed the very real prospect that
any i mmedi at e post ponenent al nost surely would deteriorate into an
i ndefinite one given that Bogosi an's physi cal condition was such as
reasonably to suggest that it was inprobable that she would ever
becone nore available to assist counsel or testify at trial. See

Amarin Plastics, Inc., 946 F.2d at 152-53 (noting absence of any

reasonabl e indication that party would ever inprove enough to

appear at trial); Scholl v. Felnont Q| Corp., 327 F.2d 697, 700

(6th Gr. 1964) (affirm ng denial of continuance absent any nedi cal
assurances that witness would ever be available to testify at
trial).

Third, trial counsel for Bogosian advised the district
court at the Septenber 2000 hearing that he intended to substitute

a"limted liability" famly corporation as the lone plaintiff, in
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or der to mnimze Bogosian's continued involvenent and
participation in the proceedings. Plainly, such a representation
by counsel strongly inplied that other nenbers of Bogosian's famly
were available and conpetent to assist counsel wth further
pretrial preparations.

Fourt h, Bogosi an' s protestations on appea
notw t hstandi ng, the district court granted her July 2000 notionto
continue, thereby authorizing the requested 190-day extension,
whereupon the anticipated trial date was postponed to |ate March
2001. Moreover, the district court subsequently allowed yet
anot her notion for continuance, further postponing the trial to May
8, 2001.

Fifth, Bogosi an subnmitted no updat ed nmedi cal
docurnentation that she remained unfit to testify at trial in My
2001, even though her oncol ogi st had represented in a Novenber 3,
2000, letter that her treatnment would "finish in late January
[2001]," and that he anticipated "a nonth or so of post-treatnent
recovery."® Mreover, in a January 2001 followup letter, the
oncologist reiterated that his estimte of the "anticipated
recovery time for Ms. Bogosian fromall her treatnent woul d not be
until the end of February of this year 2001." The January 2001

letter was the final pretrial communication from her nedical

The only nedical evidence Bogosian presented consisted of
letters from her doctor to her [awer. She adduced no nedi cal
records or affidavits what soever
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prof essionals regarding when she would be able to testify at
trial.® As the district court observed at trial, Bogosian "still
has not shown she is incapable of testifying in open court. Al I
have is [counsel's] word that she is not able to cone to court. |
see no doctor's certificate.”

Moreover, the district court |ater allowed Bogosian's
deposition testinony to be admtted at trial. Finally, Bogosian
has made no contention on appeal (let alone any showi ng) that her
deposition testinony was inherently inferior, in any respect, to
her anticipated live testinony. See Wells v. Rushing, 755 F.2d
376, 380 (5th Cir. 1985) (noting that need for continuance becones
| ess conpelling where testinony cones in by deposition).

Accordingly, giventhe totality of the circunstances, the
district court rulings regardi ng Bogosian's requests for a sick-
| eave-based continuance did not remotely constitute an

unreasoning and arbitrary insistence upon expeditiousness in the

face of a justifiable request for delay.'™ NE. Drilling, Inc.,

243 F.3d at 36 (citation omtted).’

°At trial, Bogosian's counsel asserted that she renained
unavail able to testify, noting that the January 2001 |etter stated
that she would "need several nore nonths from the tine of this
witing torecover." The doctor did not define the phrase "severa
nont hs, " however, and in the remainder of the letter he repeatedly
specified that he expected her to "recover[] fromthe side effects
of treatnment [by] . . . late February of [sic] March of this year."

‘Addi tionally, Bogosian faults a district court ruling made in
2000, denying her further discovery requests relating to counts 1
and 2. She argued then that events beyond her control (viz., her
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3. The Motion for Continuance Relating to Count 3

In March 1998, Bogosian discovered a discarded CD ROV
cont ai ni ng hundreds of internal WRC docunents. One year |ater, as

di rected on renand, see Bogosian, 158 F.3d at 9, the district court

schedul ed an evidentiary hearing to determ ne Bogosian's one-third
portion of the tax liability which WRC i ncurred upon the sal e of
certain corporate properties in order to generate the funds with
which to acquire her WRC shares, pursuant to WRC s count 3
statutory el ection.

The day before the schedul ed hearing, Bogosian submtted
a notion to continue, citing a further need to extract and eval uate
t he new y-di scovered CD- ROMdocunents. She contended that at | east
one of the extracted CD ROM docunents suggested that (i) WRC had
commtted fraud on the court at the pre-remand hearing regarding
count 3, during which the district court placed a valuation on the
WRC assets and cash flow, (ii) a portion of the sales proceeds from
one piece of property was diverted covertly by WRC to other
corporate purposes; and (iii) WRC overstated, by one hundred

percent, the capital gains it realized fromthe sale.

i1l ness and her forner counsel's withdrawal) thwarted her di scovery
efforts. W reviewtrial-court discovery rulings only for abuse of
di scretion. See Aneristar Jet Charter, Inc. v. Signal Conposites,
Inc., 244 F.3d 189, 191-92 (1st Gr. 2001). W discern nothing
approachi ng such abuse here. Appel | ant has been accorded anple
opportunity to conduct discovery on these counts ever since 1989.
Mor eover, to the extent she nowrelies upon the contention that her
former counsel were derelict in pursuing discovery, her recourse,
i f any, obviously |lies el sewhere.
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Bogosian now maintains that (i) the district court
allowed insufficient tinme for her to retrieve the docunents
relating to certain suspicious business practices, vaguely
descri bed by her counsel as the marking-up of WRC s payroll and the
m shandling of insurance proceeds, and (ii) these docunents
reflected that WRC had initiated these activities prior to February
1989 (viz., the date Bogosian was termnated), thus tending to
suggest that her brothers had a notive for freezing her out of WRC
(viz., in order to conceal their own ni sfeasance from her). W
discern no abuse of discretion in these rulings. See N.E.

Drilling, Inc., 243 F.3d at 35.

At the March 30 hearing, Bogosian sought a three-week
delay to study the contents of the CD ROM Over defendants’
objection, the district court all owed as howthe proffered evidence
appeared to be relevant to the disposition of count 3, then granted
the conti nuance. Furthernore, when the district court proposed to
suspend the accrual of interest on the count 3 fund, Bogosian's
counsel expressed ready agreenent.

Thereafter, at a hearing held on April 28, Bogosian's
counsel requested yet another thirty-day conti nuance w thin which
t o depose WRC s control |l er concerning the previously-di scussed | and
sale, stating enphatically: "After 30 days is up, that's it, we
are ready for trial,"” and "[a]ll | amasking for is 30 days, and to

get on with this trial."
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On the anpl e basis of these representations, the district
court granted the requested continuance for the limted purpose of
deposi ng the WRC controller.

At a hearing on July 30, however, Bogosian requested yet
anot her round of discovery —even though she had yet to depose the
WRC controller — contending that (i) the CD ROM docunents had
denonstrated that the WRC had a nmuch | arger nonthly cash flow in
1996 than the $9, 500 previously represented to the court, (ii) "we

can envision a situation . . . where WRC was being used as a
private cookie jar” [i.e., inproperly and surreptiously to syphon
off cash to its shareholders], (iii) WRC s so-called conpulsionto
sell its assets in order to buy out her shares probably was a ruse,
and (iv) accordingly, Bogosian should not be held accountable for
her one-third share of the tax liability associated with the sale
of those shares.

The choice of the term "envision" by Bogosian's counsel
was telling indeed. Pressed by the court, counsel adnitted that he
had no "basis for claimng [that WRC did not have to sell the
properties],"” but that additional discovery mght disclose cash
di versi ons by insiders. Then and there, the district court nmade
clear that it would not permt additional discovery, unless
"there's really newy discovered evidence here,” and that Bogosi an
had submitted no notion for new trial "showng [any] newy

di scovered evidence." Accordingly, the court denied the notion for
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additional discovery, then "seriously" took under advisenent
appel l ees’ notion for sanctions.

G ven the exceptionally sorry travel of this case, the
i nstant contention can only be deened utterly frivolous. Far from
abusing its discretion, the district court proceeded to allow the
conti nuances requested by Bogosian's counsel to study the CD ROM
docunments and conduct I|imted depositions. Thereafter, it
reasonably drewthe |ine when Bogosi an acknow edged t hat she had no
new y-di scovered evidence warranting further discovery. See

Aneristar Jet Charter, Inc. v. Signal Conposites, 244 F.3d 189, 193

(1st Cr. 2001) (noting that appellant "concedes, however, that it
has no evidence that it will receive contradictory testinony.

[and] [wje will not allow [it] to go on a 'fishing expedition,'
with the nmere 'hope' that it wll obtain such information")

(citation omtted).?®

8Bogosi an additionally contends that the district court erred
in calculating her share of the tax liability WRC incurred in
sellingits assets to fund the purchase of her shares. She devotes
one cursory paragraph to this contention in her appellate brief,

and engages in no argunentation on its nerits. I nstead, she
i nvites our perusal of the record on appeal to divine the substance
of the arguments she advanced in the district court. e
accordingly deem her argunment waived on appeal. See EDI C v.

LeBl anc, 85 F.3d 815, 820 (1st Gr. 1996) ("'[I]ssues adverted to
in a perfunctory manner, unacconpani ed by sone effort at devel oped
argunentation, [will be] deenmed waived for purposes of appeal.'")
(citation omtted).
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4. The Evidentiary Rulings Relating to Counts 1 & 2

a) The Motion to Quash Subpoena
Served Upon Opposing Counsel

Next, Bogosian contends that the district court nmade
several erroneous rulings at trial. First, she suggests that her
due-process rights were violated when the district court (i)
guashed her subpoena agai nst opposing counsel, WIlliam Ginmm and
(1i1) barred Bogosian fromsubmtting a proffer as to the substance
of Gimids anticipated testinmony. See Fed. R Evid. 103(a)(2).

Trial court rulings on notions to quash are revi ewed only

for abuse of discretion. See Town of Norfolk v. U.S. Arny Corps of

Eng'rs, 968 F.2d 1438, 1456 (1st Cir. 1992). Although not strictly
f or bi dden, the procurenent of trial testinony fromopposi ng counsel

is generally disfavored. See United States v. Yonkers Bd. of

Educ., 946 F.2d 180, 185 (2d Cr. 1991). Anpbng the appropriate
factors for consideration by the trial court are the follow ng:
whether (i) the subpoena was issued primarily for purposes of
harassment, (ii) there are other viable neans to obtain the sane
evidence, and (iii) to what extent the information sought is
rel evant, nonprivileged, and crucial to the noving party's case.

See Pamida, Inc. v. ES. Oiginals, Inc., 281 F.3d 726, 729-30 (8th

Cr. 2002); Gould, Inc. v. Mtsui Mning & Snelting Co., Ltd., 825

F.2d 676, 680 n.2 (2d G r. 1987).
At trial, Bogosian nmintained (i) that she had two

i nternal WRC docunents which would show that M. Gi nm had been a
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WRC director in 1989-90, (ii) that during this sanme period WRC had
engaged i n suspi ci ous busi ness practices, vaguely descri bed by her
counsel as the marking-up of its payroll and the m shandling of
i nsurance proceeds; (iii) that these nmarked-up docunents
denonstrated that WRCinitiated these activities prior to February
1989 (viz., the date Bogosian was termnated), thus tending to
i ndi cate that her brothers had a notive for freezing her out of the
conpany (viz., in order to conceal their m sfeasance fromher). W
di scern no abuse of discretion whatsoever by the district court.
As evi dence of her apparent intent to harass the defense,
we note that Bogosian (i) served the subpoena the day before trial,
wi thout the slightest attenpt to explain why she had failed to
depose opposing counsel during the preceding ten-year period of
ongoi ng di scovery, (ii) requested that M. Ginmm produce ei ghteen
broadl y- descri bed categories of corporate docunents spanni ng nore
than two decades (i.e., since 1980), (iii) made no show ng that she
was unabl e to obtain the evidence fromother sources, particularly
WRC, their rightful owner, (iv) requested that M. Gimmtestify at
trial solely to the "existence[] or ... authenticity” of the two
docunents, testinony she obviously could have obtained from any
nunber of wi tnesses other than M. G inmm (v) sought testinony from
M. Gimmwhich was marginally relevant at nost, in that the two
docunents postdated the "freeze-out." Finally, the testinony

sought fromM. Gimnm—in all likelihood and for the nost part —
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woul d have been cumul ative, since Bogosian hersel f adduced ot her
evi dence that her brothers had "frozen her out” in order to conceal
fromher their alleged corporate shenani gans.

Accordingly and for the foregoing reasons, the district
court ruling quashing the subpoena nust be affirned.

b) The Adverse Inference Sought Based On the
Failure of Certain Defendants to Appear at Trial

Bogosi an next contends that the district court erred in
declining to infer —fromthe failure of defendants James and Z.
El ai ne Wl oohojian to appear at trial —that their testinmony would
have been adverse to the defense. She points to the putative
testinmony of her process server that these defendants nade
t hensel ves unavailable to testify by evading service of process.?®
We di scern no error.

The "m ssing witness" rule pernmits, rather than conpels,
the factfinder to draw an adverse inference fromthe absence of a

wi t ness, see Niziolek v. Ashe, 694 F.2d 282, 292 (1st G r. 1982),

particularly where the factfinder concludes that the party who

requested the adverse inference failed to subpoena a wtness

otherwise available to testify, see Trunp Plaza Assocs. V.

°Bogosi an al so argues that the district court violated her
due-process rights in precluding her Rule 103(a)(2) proffer that
key w tnesses (e.q., her sister-in-law, Z. El aine Wl oohojian),
whom she subpoenaed to appear at trial, deliberately had evaded her
process server. The record discloses, however, that her counsel,
earlier in the trial, stated that he had nmade this very proffer
See Trial Tr. (5/8/01), at 11.

- 25-



Poskanzer (In re Poskanzer), 143 B.R 991, 998 (Bankr. D.N.J.

1992). As the finder of fact, of course, it was for the district
court to determine the credibility of the proffer Bogosian nade
regardi ng the process server's testinony.

In so doing, the district court sinply concluded that
Janes and Z. El ai ne Wl oohoj i an had not evaded servi ce of process.
As such credibility determ nations are within the unique province

of the trier of fact, see Carr v. PMS Fishing Corp., 191 F.3d 1, 7

(1st Cir. 1999), the district court was not conpelled to draw the
suggest ed adverse i nference fromthe absence of Janmes and Z. El ai ne
Wl oohojian at trial.?°

5. The Factfinding in
Relation to Counts 1 & 2

Finally, Bogosian insists that the district court, in
finding for the appellees on counts 1 and 2, conmtted various
errors of law and ignored unrebutted evidence favorable to her
case. Following a bench trial, the district court's findings of
fact, including its witness-credibility assessnents, are revi ewed

for clear error only. See Barrs v. Lockheed Martin Corp., 287 F.3d

202, 210 (1st Gr. 2002); Carr, 191 F.3d at 7. The outcone in the

PFurther, it may well be that any such adverse inference, in
itself, would have been considered margi nally probative, given the
fact that James and Z. Elaine Wl oohojian were not "m ssing
Wi tnesses” at all, since their depositions were adnitted at trial.
See Caneo Convalescent Ctr., Inc. v. Senn, 738 F.2d 836, 844 (7th
Cr. 1984) (noting that any such adverse inference becones |ess
conpel ling where testinony of witness is admtted at trial by way
of deposition).

- 26-



instant case turned principally wupon just such credibility
det er mi nati ons.

The district court explicitly credited appellees’
testinony that Bogosian was fired solely because she voluntarily
ceased performng any work at WRC, while continuing to draw ful
sal ary and benefits. Bogosian, 167 F. Supp. 2d at 503 ("This court
credits the testinmony of Janes and Harry."). Undaunted, Bogosi an
incorrectly asserts on appeal that her late brother, Harry,
provi ded unrebutted deposition testinony that the actual basis for
her term nation had been that she sought to audit the corporate
books. Instead, Harry sinply attested to the fact that Bogosi an
had requested the audit and questioned the defendants' notives.
Harry did not state, however, that this was what pronpted
Bogosi an' s di schar ge.

Thus, the nere description of Bogosian's requests
certainly did not conpel the district court to determne, as a
fact, either that her audit requests were justified or that she was
fired by her brothers in order to prevent her revelation of their
i mproper business practices. Indeed, Bogosian has never adduced
any corroborative evidence what soever in regard to her allegations.

| nstead, Bogosian sinply maintains that she adduced
evi dence that Harry was not termnated by WRC in the early 1980's
for failure to perform his corporate duties, and that WRC s

di sparate treat ment of her belies appell ees' purportedly legitimte
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basis for termnating her. The district court reasonably
determ ned, however, that Bogosian was well aware — regardless
whet her Harry should have been fired earlier — that she was
knowingly inviting termnation by her refusal to perform her own
corporate responsibilities. Thus, although a rational factfinder
concei vably may have inferred sone such nefarious notive as that
suggest ed by Bogosi an based on the proffer of disparate-treatnent
evi dence, the record plainly did not conpel any such inference.
Furt her, Bogosian contends that her daughter presented
unrebutted testinony that appellees advised her that it would be
futile for Bogosian to cone to work, since they intended to ignore
her i nput on corporate decisionmaking. However, it remains within
the exclusive province of the trier of fact to determ ne whet her

unrebutted testinony is creditworthy. See Carr, 191 F.3d at 7.

Thus, the district court explicitly found (i) that Bogosian's
daught er had her "own agenda"” and (ii) that she had denonstrated on
the witness stand that she |lacked credibility. Bogosian, 167 F.
Supp. 2d at 500.

Next, with regard to whet her appellees' comencenent of
the Fall River litigation constituted a discrete breach of their
fiduciary responsibilities, Bogosian urges us to set aside the
district court finding that appell ees commenced their actioninthe
"good faith" belief that Bogosian had m sappropriated a corporate

opportunity of WRC by purchasing the Fall River property on behal f
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of E&J. |d. at 500-01. She contends that the state court found
not only that she had not breached her fiduciary duty, either to
WRC or her brothers, but that appellees' Ilawsuit had been
"unfounded” (viz., frivolous, designed solely to harass and to
recover damages to offset their antici pated buy-out of her shares).

Quite the contrary, the state court sinply turned away
appel | ees' alternative contentions on appeal, either (i) that they
had adduced such conpelling evidence of Bogosian's breach of her
fiduciary responsibility that a reasonabl e factfi nder was conpel | ed
to find in their favor, or (ii) that the judgnent was against the
cl ear weight of the evidence. In its unpublished opinion, nade
part of the record before us, the state appellate court explicitly
noted that appellees had adduced evidence which m ght have been
credited by the jury, but that the jury chose instead to credit

Bogosian's version. Cf., e.qg., Bartlett v. John Hancock Mut. Life

Ins. Co., 538 A 2d 997, 1000 (R 1. 1988) (noting that "bad faith"
w Il not be inferred where party sued on debatable issue of |aw).
The Bogosi an appeal itself, ironically, has now been hoi sted on the
sane petard.

Bogosian further faults the district court for (i)
finding that she sustai ned no damages as a result of the Fall River
| awsuit, and (ii) ignoring that the appellees had |lodged a lis
pendens against the Fall R ver property, that three prospective

buyers thereafter decided not to purchase the property, and that
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state law permts the factfinder to infer that such a cloud on

title thwarted its sale. See Anthony A. DeLeo v. Nunes, Inc., 546

A 2d 1344, 1347-48 (R 1. 1988). As her citation to DelLeo itself
acknow edges, however, any such inference is permssive, rather
than mandatory. [d. ("Filing such a docunent w thout a col orable
claimis done at the filer's peril."). Moreover, appell ees adduced
anpl e evidence that the three prospective purchasers of the Fal

Ri ver property backed out for reasons other than the |is pendens.

Bogosi an, 167 F. Supp. 2d at 496-97.

Bogosi an points also to her brother Janes’ s testinony
that he has never believed that she stole a WRC corporate
opportunity by purchasing the Fall River property through E & J.
She insists that Janmes's testinony conpelled a finding that the
property did not represent a corporate opportunity of WRC, and
consequently, that she could not have pirated such an opportunity
from V\RC.

The present contention conveniently ignores the
requi renent that the proffered testinony is to be viewed in the
context of the witness's other testinmony: (i) that James, unlike
Bogosi an, had not participated in the initial decision to acquire
the property for E & J, rather than for WRC, and (ii) that Janes
believed from the outset that Bogosian's decision violated her
fiduciary duty to WRC and to their brother, Harry, who was not a

partner in E & J. Additionally, the district court aptly cited
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Janes's testinony that the Fall River property acquisition was
unlike E & J's other purchases, inthat WRCitself had remtted the
option fees to obtain the forner. Bogosi an, 167 F. Supp. 2d at
502.

As the record on appeal contains anple supportive
evidence for the district court judgnent relating to counts 1 and
2, there was no clear error. See Barrs, 287 F.3d at 206.!!

B. The Cross Appeal

The def endants cross-appeal fromthe district-court award
of prejudgnent interest to Bogosian under count 3, contending that
it erroneously applied a 12% prejudgnent interest rate. See
Bogosi an, 93 F. Supp. 2d at 157-59. In 1997, the district court

(Boyle, S.D.J.) calculated the val ue of Bogosi an's cor porate shares

Bogosi an also asserts that the district court erred in
denyi ng her postjudgnent request that the funds in the court
registry be disbursed to her forthwth. She characterizes the
denial as a de facto stay which should have necessitated that
def endant s post a supersedeas bond as security for their judgnment
debt. We do not agree. First, a bond is required only where the
plaintiff is unsecured or undersecured due to the fact that the
entire judgnment has not yet been satisfied. Whereas WRC has
al ready overpaid its judgnent debt into the court registry, and is
due a refund on remand. See, e.qg., Corrigan Dispatch Co. v. Casa
GQuzman, S. A, 569 F.2d 300, 302-03 (5th Cr. 1978) (noting that
district court may dispense with security-bond requirenment where
entire purchase price in disputed sale has been paid into court
registry). Second, the district court aptly noted that the precise
amount of the di sbursenent due Bogosian fromthe court registry has
yet to be finally determned, in light of the current WRC cross-
appeal from the interest award, see infra Section Il.B, and the
pendency of the 1993 interpl eader action by Bogosian's creditors,
who claim entitlenment to an as-yet undeterm ned portion of her
count 3 award.
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in WRC, holding that she was not |iable for any of the taxes WRC
incurred inselling its assets to generate the nonies with which to
fund the buy-out. Bogosian, 973 F. Supp. at 106-07. The "mi nority
shar ehol der oppression” statute in effect at the tine sinply
prescribed that the "petitioner shall be entitled to interest on
t he purchase price of the shares fromthe date of the filing of the
[defendant' s] election to purchase the shares.” R 1. Gen. Laws 7-
1.1-90.1 (1998) (enphasis added). As the statute specified neither
the rate of interest nor the nethod for calculating it, the
district court conducted an evidentiary hearing at which expert
testinony was adduced as to a fair rate of return, viz., the
I nt erest Bogosi an woul d have been abl e to earn had she recei ved and
prudently i nvested the purchase nonies in 1989. After entertaining
estimates ranging from8 to 15% the district court settled upon
11% conpounded nonthly, as a reasonable rate. Bogosian, 973 F.
Supp. at 107-09.

WRC appeal ed, contending that (i) 8 7-1.1-90.1 (1998) did
not contenpl ate the conpoundi ng of interest, and (ii) the choice of
the 11% rate overstated Bogosian's actual |ost-investnent incone.
Thereafter, we upheld the 11%cal cul ation, but found that § 7-1.1-
90.1 prescribed sinple interest only, rather than conpound
I nterest. Bogosi an, 158 F.3d at 9. Moreover, we reversed the
district court determnation that the cross-appellee need not be

hel d responsible for one third of WRC s tax liabilities, then
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remanded for further factfinding on the latter issue. 1d. at 6-7.

On remand, the district court took tax liabilities into
account and determ ned that Bogosian was due roughly $4, 000, 000
fromdefendants in reconpense for her corporate shares. Bogosi an,
93 F. Supp. 2d at 154. Turning to the interest award, the district
court noted that 8 7-1.1-90.1 had been anmended in July 1999 to

read: "The petitioner is entitled to interest, at the rate on

judgnents in civil actions, on the purchase price of the shares

from the date of the filing of the election to purchase the
shares.” R 1. Gen. Laws 8§ 7-1.1-90.1 (1999) (enphasis added). As
t he Rhode | sl and statute prescri bes a 12%prej udgnent interest rate
in civil cases, see RI. Gen. Laws 8§ 9-21-10 (1997), and the
version of 8§ 9-21-10 in effect at the entry of judgnent controll ed
the interest rate, the district court boosted the interest award
agai nst defendants to 12%si npl e i nterest, Bogosian, 93 F. Supp. 2d
at 155-56, for atotal interest award on count 3 approxi mating $3.8
mllion, id. at 158. In Cctober 2001, follow ng a bench trial on
counts 1 and 2, the district court entered final judgnment on the
Bogosi an conplaint, which incorporated its April 2000 decision
awar di ng prej udgnent interest.

On appeal fromthe final judgnent the defendants assert
two challenges to the 12% interest award. First, defendants
contend that the amended version of § 7-1.1-90.1, with its addition

of the phrase "at the rate on judgnents in civil actions,”
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unanbi guously expresses a legislative intendnent to inport the
postjudgnent interest rate, rather than the prejudgnment interest
rate. Their contention is predicated on the fact that, under Rhode
Island law, the term "judgnent” refers to the final judgnent.

W reviewinterpretations of state statutes de novo. See

Manchester Sch. Dist. v. Cisman, 305 F.3d 1, 9 (1st Gr. 2002).

Absent state-court case law on point, wherever practicable we
undertake a fair prediction as to the course the highest state
court would take were it presented with the sane | egal issue. See

Nieves v. Univ. of PR, 7 F.3d 270, 274-75 (1st Cr. 1993).

We are unable to discern howthe nere fact that the term
"judgnment" denotes "final judgnent" aids in the interpretation of
the pivotal phrase "on judgnents.” That is to say, it is by no

means clear that prejudgnent interest is any less a form of

interest "on" a final judgnment than is postjudgnent interest.
Under section 7-1.1-90.1, interest on the purchase price of
corporate shares is explicitly required to be neasured "fromthe
date of the filing of the election to purchase the shares,” and,
presumably, continues until the entry of final judgnent, at which
time the stock purchase is deemed to have occurred. Consequently,
the legislature reasonably may have anticipated that prejudgnment
interest would be considered interest "on" —viz., neasured in

reference to, then added "on" to —a [final] judgnent.

Common sense suggests that since the pre-anmendnent
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version of 8 7-1.1-90.1 was sonewhat anbiguous as regards the

preci se means to be used to calculate "interest," the legislative
anmendnent sinply sought to clarify the matter by explicitly tying
the 8§ 7-1.1-90.1 interest rate to the interest rate specified in §

9-21-10. See, e.qg., Liquilux Gas Corp. v. Martin Gas Sales, 979

F.2d 887, 890 (1st Cir. 1992) ("Rather, we hold that the amendnent
was not a change at all, but a clarification that did not alter the
law, and nerely explicatedit. Carification, effectiveabinitio,
is a well recognized principle. Det erm nati on of whether new
| egislative action is alteration, or nerely clarification, nay
depend on a nunber of factors. One may be the fit in | anguage. A
significant one is the fact that the new enactnent clarifies an
anbiguity."). Mreover, the plausibility of the postul ated
interpretation may be readily denonstrated sinply by conparing the
relati ve ease with which the district court determ ned t he interest
rate in arriving at its post-remand decision in 2000, with the
exhaustive factfinding it had been required to undertake in its

pre-remand decision in 1998. Conpare Bogosian, 93 F. Supp. 2d at

155-56, with Bogosian, 973 F. Supp. at 107-12.

The defendants argue, in the alternative, that the pre-
amendnent version of 8 7-1.1-90.1 should apply because (i) nost of
their paynents into the court registry were made prior to the
| egi sl ative anmendnent, (ii) the accrual of interest onthe registry

funds was stayed by the district court prior to the anendnent, and
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(ti1) this court previously had affirned the "final" determ nation

of the 11% award i n Bogosi an v. Wl oohojian Realty Corp., 158 F. 3d

1, 9 (1st Gr. 2000).

First, we note that the defendants did not raise their
alternative argunment prior to the entry of the final judgnent in
Cct ober 2001, electing instead to submit a postjudgnent notion to
alter and amend the judgnment. As the district court noted inits
earlier interlocutory decision relating to count 3 in April 2000,
"[b]Joth parties agree[d] that the anended statute applies in the
case at bar." Bogosian, 93 F. Supp. 2d at 155 (quoti ng Zawat sky v.
Cohen, 463 A 2d 210, 213 (R 1. 1983) ("[T]he interest on a judgnment
Is determned in accordance with the statute in effect at the tine
of its rendition rather than at the tine the action accrued.")).
"[ A] notion under Rule 59(e) [to alter and anend a judgnent] is not
appropriately used to present new i ssues or evidence: 'Rule 59(e)
notions are ained at reconsideration, not initial consideration.
Thus, parties should not use themto raise argunments which coul d,
and shoul d, have been nmade before judgnent issued. WMbtions under
Rul e 59(e) nust either clearly establish a mani fest error of |aw or
nmust present newly discovered evidence. They may not be used to

argue a new | egal theory. Jorge Rivera Sirillo & Co. v. Fal coner

Gdass Indus., Inc., 37 F.3d 25, 29 (1st Cr. 1994) (citation
omtted) (enphasis added). G ven the heightened standard of

review, we conclude that the defendants have failed to denonstrate
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a manifest error of lawin the 12% interest award.

First, the present circunstances —that, prior to 1999,
defendants paid the bulk of the funds into the court registry and
the district court halted the accrual of interest —do not give
rise to a nmanifest inequity. "Statutes that award prejudgnent
i nterest generally serve the dual purposes of encouraging the early
settlenent of clains, and conpensating plaintiffs for waiting for
reconpense to which they were legally entitled.” Martin v.

Lunbernen's Mut. Cas. Co., 559 A 2d 1028, 1031 (R 1. 1989). On two

separate occasions, the district court explicitly found that
Bogosi an was not responsi ble for the delay in cal cul ating the val ue

of her shares under count 3. See, e.q., Bogosian, 93 F. Supp. 2d

at 155 (noting that "[t]he issues involved in valuating [ WRC] have
been conplex"). Consequently, we discern no equitable basis for
denyi ng Bogosi an the benefit of the fortuity that § 7-1.1-90.1 was
anmended before the "final," albeit partial, judgnment on count 3 was
entered in April 2000.

The decision entered by the district court in 1999,
suspending the accrual of interest on the registry funds, is
unavailing to the defendants as well. Bogosi an agreed to the
cessation as a precondition to the allowance, by the district
court, of her notions for a continuance of the trial on counts 1

and 2. The defendants thus received considerable protection from
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any delay attributable to those continuances. ! Yet the defendants
di d not request that the district court freeze the rate of interest
at 11% as well, which would have provided them additional
protection agai nst i nterveni ng statutory anmendnents. Consequently,
al t hough the cross-appel |l ee wai ved her right to post-1999 accrual s
of additional interest, she did not waive her right to the "rate-

at-tine-of-judgnment” rul e prescribed i n Zawat sky v. Cohen, 463 A. 2d

210, 213 (R 1. 1983).
Finally, our affirmance of the 11%rate in the earlier

appeal , Bogosian v. Wl oohojian Realty Corp., 158 F.3d 1 (1st Cr

2000), is immaterial, as it predated enactnent of the anendnent to
§ 7-1.1-90.1. Based on the pre-anmendnent statute, the 11%i nterest
cal cul ation was appropriate, in that it was founded on district

court factfinding which was not clearly erroneous, and we

2lronically, were it not for the 1999 district court decision
to cease interest accruals, the defendants' interpretation of the
anended 8 7-1.1-90.1 would seemto have required that prejudgnment
interest be neasured up to the entry of the final judgnent on
counts 1, 2 and 3 in Cctober 2001, rather than up to the entry of
the partial "final" judgnment on count 3 in April 2000. As we
vacated the interest award on different grounds (viz., conpounding
of interest), in Bogosian v. Wl oohojian Realty Corp., 158 F.3d 1
(1st Gr. 2000), there was no final "judgnent"” w thin the neaning
of 8 7-1.1-90.1. "[T]he term 'judgnent' referred to in § 9-21-10
contenplates a final judgnent, one that finally adjudicates the
rights of the parties, whether it is a judgnent from which no
appeal is taken or a judgnent that is affirnmed by this court after
consi deration and rejection of the appellant's contentions."” Wl sh
Mg., Div. of Textron, Inc. v. Pinkerton's Inc., 494 A 2d 897, 898
(R 1. 1985). The attendant irony is rem niscent of the "old saw'
that the only thing worse than unanswered prayers are answered
ones.
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specifically noted, at the tinme, that 8 9-21-10 did not establish
the interest rate for 8 7-1.1-90.1. See id. at 8. Evenif we were
to construe our prior holding as the | aw of the case, intervening
changes in the substantive | aw are | egiti mate grounds upon which to

revisit the issue in subsequent proceedings. See JOM Inc. v.

Adel | Pl asti cs, | nc., 193 F.3d 47, 52 (1st Cr. 1999).

Accordi ngly, we deny the cross appeal and affirmthe buy-out price
as calculated by the district court under count 3.1

Affirmed. The parties shall bear their own costs. So

ordered.

B3As occurs all too frequently in cases of such magnitude and
ani nosity, appellants presented a plethora of argunents on appeal
so utterly lacking in nerit as to warrant no nention. Accordingly,
all such argunents are categorically rejected.
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