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LIPEZ, Circuit Judge. This case cones to usS on an

interlocutory appeal and requires us to determ ne whether the
defendants, Sila M Cal derén (" Cal deré6n"), Governor of Puerto Rico,
Xavi er Gonzal ez- Cal derén, current Executive Director of the Human
Resources and Cccupati onal Devel opnment Council, and Victor Rivera,
Secretary of Labor and Human Resources of Puerto Rico,
(collectively "defendants"),* are entitled to qualified inmunity in
a case brought by Plaintiffs Janet Santana ("Santana"), forner
Executive Director of the HRODC, and her husband, Esteban Pérez.?
Santana sued the defendants wunder 42 U S C 8§ 1983 and the
corresponding laws of the Commnwealth of Puerto Rico, seeking
injunctive relief and conpensatory and punitive danages. The
conplaint alleged (1) that defendants violated Santana's First
Amendnent rights by politically discrimnating against her and
creating a hostile work environnment which culmnated in her
dism ssal from her position as Executive Director of the Human
Resources and Cccupati onal Devel opnment Council ("HRODC'); (2) that

the defendants conspired to renove her from her position as

! Defendants Calder6n and Rivera were sued in both their
i ndi vidual and official capacities. However, because the only
I ssue before us on interlocutory appeal is that of qualified
imunity, we address the defendants only in their individual
capacities. Brandon v. Holt, 469 U S. 464, 472-73 (1985) (hol ding
that an official sued in his official capacity nay not take
advantage of a qualified immunity defense).

2 Because the clainms brought by Santana's husband are
derivative of Santana's claim we designate Santana the "plaintiff"
and refer to the co-plaintiff by name where necessary.
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Executive Director of the HRODC based solely on her political
affiliation; and (3) that her dismissal violated her Fourteenth
Amendment due process rights because she had a property interest in
her position. On defendants' notion to dismss, the district court
granted the defendants qualified inmunity on the politica
discrimnation claim but denied qualified inmunity on the
Fourteenth Anmendnent due process claim The defendants appeal ed
this denial of qualified immunity. W conclude that the district
court erred in rejecting the claim of defendants to qualified

imunity on the due process claimof plaintiffs.

In 1998, the United States Congress passed the Wrkforce

| nvestment Act (WA), 29 U.S.C. 88 2801-2945 (2003), to

provide workforce investnent activities,
t hr ough st at ewi de and | ocal wor kf or ce
I nvest ment syst ens, t hat I ncrease t he
enpl oynent retention, and earnings of

partici pants, and increase occupational skill
attai nment by participants, and, as a result,
i nprove the quality of the workforce, reduce

wel fare dependency, and enhance t he
productivity and conpetitiveness of the
Nat i on.

29 U.S.C. § 2811. To be eligible to receive federal funds under
the WA, a state nust submt a State Plan outlining a five-year
strategy for the statew de workforce investnent system The WA
requires the Governor of each state to establish a state Wrkforce

I nvestment Board (WB) to assist in the devel opnent of the State
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Pl an. The WB consists of the CGovernor, two nenbers of each
chanber of the State | egislature, and representatives appoi nted by
t he Governor, including representatives of business, chief el ected
of ficials of nunicipal and county governments, representatives of
| abor uni ons, individuals or representatives of organizations that
have experience with youth activities and education, and State
agency officials with responsibility for related prograns and
activities. 29 U S.C. 8§ 2821-2822.

To assist himin fulfilling his duties under the WA, the
former Governor, Pedro Rossell d, designated the HRODC by executive
order as the depository and adm ni strator of the funds that Puerto
Ri co recei ved pursuant to the WA. The HRODC i s an agency attached
to the Departnent of Labor and Human Resources of the Commonweal th
of Puerto Rico, created pursuant to 18 P.R Laws Ann. 8§ 1584 (2002)
to be the governing body of the Cccupational and Human Resources
Devel opnment System a "conglonerate of agencies, prograns or
operating wunits that, directly or indirectly, offer services
related to non-university technol ogical - occupational education.”
18 P.R Laws Ann. § 1581 (2002). The HRODC "shall retain the
counsel ing, coordination, and establishnent of public policy
functions and shall be the regul atory and supervisory entity of the
[] system™"™ 18 P.R Laws Ann. 8§ 1584. The HRODC is conposed of
the Secretary of Education, the Secretary of the Departnent of

Fam ly, the Secretary of Econom c Devel opnent, the Secretary of



Labor, three representatives from the private sector, and three
representatives of the public interest. 18 P.R Laws Ann. § 1584.
The HRODC is responsible for, inter alia, developing and
i mpl ementing public policy with respect to occupational educati on,
admi nistering a $300 million dollar annual budget conprised of
federal funds disbursed under the WA, evaluating and approving
requests for such funds, evaluating and auditing prograns and
services receiving such funds, and submtting periodic reports to
the Governor and the | egislature regarding the achievenent of the
obj ectives and purposes of the WA 18 P.R Laws Ann. § 1585
(2002) . The Executive Director of the HRODC "shall direct the
adm ni strative and operating functions of the Council,"” 18 P.R
Laws Ann. 8 1584, and, according to the Governor's Executive O der,
"shal | be responsi bl e and accountable to the [WB] for the receipt,
cust ody and di sbursenent of the federal funds received pursuant to
the WA. "
A. Santana's Employment

Sant ana began working as a public servant in 1994 at the
Puerto Rico Departnent of Education. FromJanuary 1997 until July
2000, she worked in the Ofice of the Governor as Advisor to the
Governor on Federal Affairs. |In May 2000, Santana was appoi nted as
a menber of the WB, a position she still holds. In July 2000,
Santana was appointed by then-CGovernor Rosselld as Executive

Director of the HRODC and was confirnmed by the Senate of Puerto
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Rico for a four-year term which was to expire in July 2004. 1In
Novenber 2000, defendant Calderdn was elected Governor of the
Commonweal th of Puerto Rico, and in January 2001, she took office.?
Cal der 6n appoi nted co-defendant Rivera as the Secretary of Labor
and Human Resources. Co-defendant Gonzal ez- Cal der 6n had been the
Regi onal Director of the Carolina-Trujillo Alto Consortium of the
WB. After Governor Cal der6n won the gubernatorial election, she
appoi nted Gonzal ez-Cal der6on Auxiliary Secretary of Planning and
Speci al Assistant of Federal Affairs for the WB

I n her conplaint Santana al | eges that after the el ections
and Rivera's appoi ntnment as Secretary of Labor and Human Resour ces,
she was subjected to "an intense persecution and harassnent
canpaign for her political affiliation as nenber of the NPP."*
Santana v. Calderon, No. 01-1576, slip op. at 5 (D.P.R Feb. 15,
2002) (order on defendants' notion to dismss). Anmong ot her
t hi ngs, she received anonynous insulting letters and harassing
t el ephone calls, and career position enployees at the HRODC nade

frequent remarks about Santana's immnent dismssal. The

® Both Santana and fornmer Governor Rossell 6 are nenbers of
t he New Progressive Party (NPP). Governor Calderon is a nenber of
t he Popul ar Denocratic Party (PDP).

4 Because the qualified imunity issue before us does not
involve Santana's claim that the defendants politically
di scri m nated against her and created a hostile work environnment
which culmnated in her dismssal from her position as Executive
Director of the HRODC, we recite the facts specific to this claim
only to provide context for Santana's due process claim
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harassnent reached its climax on February 26, 2001, when Santana
recei ved a voodoo doll covered in pins and a copy of her signature
pinned to the doll's chest. On March 9, 2001, a group of six
peopl e consisting |argely of enployees of the Departnent of Labor
and Human Resources went to Santana's office and gave Santana a
letter dated March 7, 2001 signed by Governor Cal deron, ordering
the imedi ate term nation of her enpl oynent as Executive Director
of the HRODC. Santana was given fifteen mnutes to vacate her
of fice and one nenber of the group i medi ately began changi ng the
| ocks. VWhile Santana was clearing her office, a reporter froma
radio station cane to interview her. Al though the enpl oyees from
the Departnment of Labor tried to inpede his access, Santana was
able to speak to the reporter. Later the sane day, defendant
Ri vera made several declarations to the press stating the all eged
reasons for Santana's dism ssal, which Santana clains are "untrue
and defamatory." Santana, No. 01-1576, slip op. at 10. Santana
was not given prior notice of her termnation or an opportunity to
defend herself from the alleged grounds for her termnation.
Def endant Gonzal ez- Cal der 6n was appoi nt ed Executive Director of the
HRODC i n place of Santana and currently holds the position.
B. Procedural Posture

On Decenber 17, 2001, Santana filed a second anended

conplaint in the United States District Court for the D strict of



Puerto Rico seeking injunctive relief® as well as conpensatory and
punitive damages under 42 U.S.C 88 1983, 1985(3), and
corresponding | aws of Puerto Rico, for assorted violations of her
rights. On Decenber 21, 2001, the defendants filed a Rule 12(b) (6)
notion to dismss the anmended conpl aint on the foll ow ng grounds:
(1) Santana's position as Executive Director of the HRODC is a
trust position and therefore political affiliationis ajustifiable
ground for dismissal in the interest of public policy; (2) Santana
did not have a property interest in her position and, thus, could
not have been deprived of her right to due process under the
Fourteenth Anmendnent; and (3) defendants in their individual
capacities are entitled to qualified imunity.?®

The district court found that

there can be little doubt that the HRODC hel ps

shape Commonweal th policy. However, the Court
cannot see, at this point in the litigation,

° In her conplaint, Santana clains she is entitled to
"conplete restitution of her position wth salary, duties,
responsibilities of said position . . . . Plaintiff is also

entitled to injunctive relief enjoining defendants from further
di scrim nation against her because of her political beliefs and
association now and in the future."

¢ The defendants also clainmed that Santana has not
denonstrated that defendant Gonzal ez-Cal deron had any personal
i nvol venent in the alleged violations; that the allegations fail to
state a claimfor conspiracy under either 8 1983 or § 1985(3); and
that Plaintiff Esteban Pérez lacks standing to bring suit. The
di strict court denied defendants' notions on all these grounds with
one exception: the district court granted defendants' notion to
di sm ss Santana's claimof conspiracy under 8§ 1985(3) (but denied
the notion to dismss the claim of conspiracy under § 1983).
Sant ana, No. 01-1576, slip op. at 42.
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how the position of Executive Director is a

"political™ one . . . . For this reason, the

Court denies Defendants' <clains that the

position of Executive Director of the HRODC i s

a political or trust position thus preventing

Plaintiffs to state a claim for political

di scrim nati on.
Santana, No. 01-1576, slip op. at 25-26. The district court also
found that the statute establishing the position of Executive
Director of the HRODC provides for a mnimmterm of four years,
t hus endowi ng Santana with a property interest in the position
For this reason, the district court denied the defendants' notion
to dismss Santana's Fourteenth Amendnent due process clains.
Finally, the district court granted defendants' notion to dism ss
Santana's clainms of political discrimnation against the
Commonweal th officials personally on the basis of qualified
i munity, but deni ed the defendants qualified immnity on Santana's
due process clains. The defendants' interlocutory appea
chal l enges this latter ruling.

II.
"Qualified immunity specially protects public officials

fromthe specter of damages liability for judgnent calls made in a

| egally uncertain environnent." Ryder v. United States, 515 U. S.

177, 185 (1995). The shield provided by the qualified imunity

doctrine is "an imunity fromsuit rather than a mere defense to

liability." Saucier v. Katz, 533 U. S. 194, 200-01 (2001) (quoting

Mtchell v. Forsyth, 472 U S 511, 526 (1985)) (enphasis in
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original). Thus, the defendants are entitled to challenge the
district court's order denying qualified imunity on an
interlocutory appeal, Mtchell, 472 U S. at 530, at least "to the
extent that the qualified immunity defense turns upon a 'purely

| egal' question.” Fletcher v. Town of dinton, 196 F.3d 41, 45

(st Cr. 1999). In such an instance, we review the issue of

qualified immunity de novo. Suboh v. Dist. Attorney's Ofice, 298

F.3d 81, 90 (1st Cir. 2002).
III.
The defendants are entitled to qualified i mmunity unless
(1) the facts alleged show the defendants' conduct violated a
constitutional right, and (2) the contours of this right are
"clearly established" under then-existing | aw so that a reasonabl e
of ficer would have known that his conduct was unlawful. Dwan v.

Cty of Boston, 329 F.3d 275, 278 (1st Cir. 2003) (citing Saucier

533 U.S. at 201). Saucier instructs that the reviewng court
shoul d begin with the fornmer question. "A court required to rule
upon the qualified immunity issue nust consider, then, this
t hreshol d question: Taken in the |ight nost favorable to the party
asserting the injury, do the facts alleged show the officer's
conduct violated a constitutional right? This nust be the initial
inquiry. " Sauci er at 201. Thus, we approach the qualified

immunity inquiry sequentially.
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A. Did the conduct alleged violate Santana's constitutional right?
Santana asserts that the defendants violated her
Fourteenth Amendnent right to due process when they term nated her
enpl oyment wi thout affording her a pre-termnation hearing. This
claimrests on the proposition that Santana possessed a property
interest in her enploynent as Executive Director of the HRCDC
Under the Fourteenth Anendnent, a state is prohibited from
di scharging a public enpl oyee who possesses a property interest in

conti nued enpl oynment w t hout due process of law. J eveland Bd. of

Educ. v. Loudermll, 470 U S. 532, 538 (1985) (holding that a

publ i c enpl oyee classified as a "civil servant” under Ohio | aw has
a property interest in continued enploynent, of which the State
cannot deprive himw t hout due process). However, the Constitution
does not create property interests; instead, "they are created and
their dinmensions are defined by existing rules or understandings
that stem from an i ndependent source such as state law." Bd. of

Regents of State Coll. v. Roth, 408 U. S. 564, 577 (1972); see also

Otiz-Pifiero v. Rivera-Arroyo, 84 F.3d 7, 17 (1st Gr. 1996). In

order to establish a constitutionally-protected property interest,
a plaintiff must denonstrate that she has a legally recognized
expectation that she will retain her position. A legitinmate
expectation of continued enploynment may derive froma statute, a
contract provision, or an officially sanctioned rule of the

wor kpl ace. Perry v. Sindermann, 408 U. S. 593, 601-02 (1972).
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Sant ana' s expectation of continued enpl oynment i s constrai ned by two
sources: the enabling statute creating the position of Executive
Director of the HRODC, and the Governor's power of renoval under
the Constitution of Puerto Rico. W address these in turn.

1. The Enabling Statute

The position of Executive Director of the HRODC is
statutorily created. The relevant statute provides:

The Governor shall appoint an Executive

Director wwth the advice and consent of the

Senate for a termof four (4) years and until

hi s/ her successor is appointed and takes

office, who shall direct the admnistrative

and operating functions of the Council.
18 P.R Laws Ann. 8 1584 (enphasis added). The district court
conpared this | anguage of the statute with the | anguage descri bi ng
t he appoi ntnent of sonme of the nmenbers of the HRODC. Section 1584
goes on to provide that certain nenbers of the Council "shall be
appointed for a termof five (5) years each and shall hold office
until the expiration of their respective appointnments, or unti

their successors are appointed and take office.” 1d. (enphasis

added). The district court ascribed great significance to the use

of the word "or in the description of the Council nenbers
appoi ntments, versus the use of the word "and" in the description
of the Executive Director's appointnent. The district court
reasoned:

[ T] he board nenbers are appointed to a term

that will last for five years or until soneone
has been appointed to and subsequently does

-12-



actually replace them Therefore the word
"or" signifies that this position can be held
for a term no longer than five years and
potentially shorter dependant upon the

Governor's desire. The Executive Director
however, is appointed to atermthat will |ast
for four years and until sonmeone has been

appointed to and subsequently does actually
repl ace himor her. Therefor, [sic] the word
"and" signifies that this position wll be
held for a termof at least four years if not
| onger, dependant upon the Governor's desire.

Sant ana, No. 01-1576, slip op. at 29 (enphasis in original). Based

on the difference between "and" and "or," the district court
determ ned that the Executive Director was to serve for a m ni num
of four years. The district court found support for this statutory
interpretation in its prior determnation, in the context of the
political discrimnation claim that the council nenbers of the
HRODC are engaged in shaping public policy whereas the Executive
Director is nerely an executive and adm ni strative position. Thus,
as political positions, the council nenbers would be renovable
before the conclusion of their term of appointnment, whereas the
Executive Director is guaranteed a termof four years. Relying on

its own decision in Quiles Rodriqguez v. Calderén, 172 F. Supp.2d

334, 342 (D.P.R 2001),7 the district court determned that "the

" In Quiles the district court held that the Chair of the
Publ i c Servi ce Conm ssi on, an enpl oyee appoi nted by t he Governor to
a termposition, cannot be termnated at the will of the Governor
before the end of his term The relevant statute in Quiles
provi des that "the Comm ssioners first appointed [by the Governor]
shall hold office for terns of tw, three, and four years,
respectively. The term for each one shall be fixed by the
Governor, but their successors shall be appointed for a term of
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Governor did not have the automatic right to renove sonmeone froma
termposition absent a cl ear del egati on of renoval authority stated
explicitly in the statute.” Santana, No. 01-1576, slip op. at 31
(citing Qiles, 172 F.Supp.2d at 343). Therefore, the court
concluded that Santana had a property interest in her continued
enpl oynent for the duration of the four-year term

The district court's interpretation of the statute draws
|arge conclusions from a subtle deviation in the statute's
| anguage. We question whether these subtleties can bear such
wei ght. The Governor of Puerto Rico has a general power of renoval
that is statutorily derived. "The CGovernor shall have power to
remove any officer whom he nay appoint, except officers whose
removal is otherwi se provided for by the Constitution, and he may
decl are the office vacant and fill the sanme in the manner provided
by law." 3 P.R Laws Ann. 8 6 (2002). The | anguage "in the manner
provided by | aw' indicates that the | egislature may specify how an
of fi cer appointed by the Governor is to be renoved. However, this
| anguage seens to contenplate an explicit statutory statenent from
the legislature on this issue. If the legislature is going to
circunscri be the Governor's general power of renoval, it arguably

must do so with greater clarity and explicitness than the | anguage

four years." Quiles, 172 F. Supp.2d at 339-40. It is inportant for
the "clearly established" prong of the qualified i nmunity anal ysis
to note that Quiles was decided on Novenber 7, 2001, after
Santana's dism ssal fromher job in this case.
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found in the statute providing for the appoi ntnment of the Executive
Director of the HRODC

In fact, there are nany exanples of the legislature
speaking with clarity to limt the Governor's power of renoval in
the context of other statutorily-created positions involving
gubernatorial appointnents. See, e.qg. 23 P.R Laws Ann. 8 62e
(2002) ("The Governor nay renove any nenber [of the Puerto Rico
Pl anni ng Board] for good cause upon due notice and hearing."); 29
P.R Laws Ann. 8 64 (2002) ("The Governor may renove any menber of
the [Labor Relations] Board, wupon notice and hearing, for
negli gence or nmnal feasance in the performance of his duties"); 1
P.R Laws Ann. 8 252 ("The CGovernor may renove any nenber of the
Food and Nutrition Conm ssion from office for negligence in the
performance of his/her duties, conviction of a felony or
m sdeneanor that inplies noral turpitude, and nental disability
decreed by a court.").

Hence, solely as a matter of statutory interpretation,
there are good reasons to question whether the Puerto Rico
| egi sl ature provided Santana with a property interest in her job.
However, even if we assumed that in drafting 18 P.R Laws Ann. 8§
1584 the legislature intended to limt the Governor's power to
renmove the Executive Director at will, the i ssue of whether Santana
has a constitutionally-protected property interest would not be

resolved. At oral argunent, Santana sensibly conceded that if the
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Executive Director position is subject to the Governor's
constitutional power of renpbval, the legislature's attenpt to
insulate the position from renoval at the will of the Governor
woul d of fend the principle of separation of powers inbedded in the
Puerto Rico constitution. Thus, we nust consider the scope of the
Governor's constitutional power of renoval.

2. The Governor's Constitutional Power of Removal

The Governor's renoval power is inplicit in Article IV,
8§ 4 of the Constitution of Puerto Rico.® However, the Puerto Rico
Suprene Court has not yet spoken on the scope of the Governor's
power of renoval under the Constitution. Nonetheless, both parties
posit that the Governor's power of renoval is analogous to the

President's power under federal |[|aw In Quiles Rodriguez, the

district court enphasized this anal ogy:

[Under the Puerto Rico Constitution, the
authority of the Governor to carry out
appointnments is analogous to that of the
President of the United States. In addition,
it is well established that the executive
function of appointing functionaries was
I ncor por at ed in to the Puerto Ri can
Constitution via federal statute, case |aw,

8 Article IV, 8 4 provides in relevant part:

The CGovernor shall execute the | aws and cause themto be
execut ed.

* * %

He shall appoint, in the manner prescribed by this
Constitution or by law, all officers whose appoi nt nent he
is authorized to make.
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and doctrine, so it is not uncommpn that the
Court look to federal case law in its effort
to interpret the law and the Constitution to
resol ve this debate.

Quiles Rodrigquez, 172 F.Supp.2d at 342 (citing Opinion of the
Secretary of Justice, Op. Sec. Just. No.3 of 1995; Op. Sec. Just.
No. 25 of 1967). Thus, follow ng the | ead of the district court, we
exam ne the executive power of renoval under the United States
Consti tution.

Article Il of the United States Constitution grants the
Presi dent the power to nom nate and, with the advi ce and consent of
the Senate, to appoint officers of the United States. U.S. Const.
art. 11, 82, cl. 2. Athough the Constitutionis silent as to the
President's renoval power, it is well-established that "in the
absence of any specific provision to the contrary, the power of
appoi ntnment to executive office carries with it, as a necessary

i ncident, the power of renoval." Mers v. United States, 272 U.S.

52, 126 (1926). This inplicit constitutional power to renobve
executive officers derives fromthe President's obligation under
Article Il, 8 3 to assure that the laws are faithfully executed.
Id.

The scope of the President's power of renoval devel oped

inatrilogy of cases: (1) Myers, (2) Hunphrey's Executor v. United

States, 295 U. S. 602 (1935), and (3) Wener v. United States, 357

U S 349 (1958). The Suprene Court nore recently refined its

-17-



jurisprudence on this issue in Mrrison v. Odson, 487 U S 654
(1988).

In Myers, the Suprene Court considered the validity of a
federal statute providing that postmasters coul d be renoved by the
President only "by and with the advi ce and consent of the Senate,"
but that until so renoved, they could hold office for four years.
Concl udi ng that Congress could not limt the President's power to
renove an executive official, the Court held that the statutory
restrictions limting the President's power to renove officers he
had appoi nted were unconstitutional. Mers, 272 U S at 176
("[T] he Tenure of O fice Act of 1867, in so far as it attenpted to
prevent the President fromrenoving executive officers who had been
appoi nted by himby and with the advi ce and consent of the Senate,
was invalid, and [] subsequent |egislation of the sane effect was
equally so.")

The Court limted its expansive holding in Mers in

Hunphrey's Executor. |In Hunphrey's, the President renoved Hunphrey

fromhis position as a nenber of the Federal Trade Commi ssion (FTC)
for political reasons, rather than for reasons provided for by the
FTC Act. The FTC Act gave the nmenbers of the FTC a seven-year term
and provided that the President could renove any conm ssi oner for
"inefficiency, neglect of duty, or nmalfeasance in office.”
Hunphrey's 295 U.S. at 623. The Court exam ned the nature and

functions of the FTC and determned that its duties were
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predom nantly quasi-judicial and quasi-|egislative. The Court
confined the President's absolute power of renoval to purely
executive officers and determned that Congress may limt the
removal power of the President with respect to officers performng
quasi -judicial or quasi-legislative functions. [d. at 624-28.

The Suprenme Court further developed this distinction
bet ween purely executive officers and those that perform quasi-
judicial or quasi-legislative functions in Wener, a case invol ving
the President's dismissal of a previous President's appointee to
the War Cl ai ns Conmi ssi on because the President wanted to repl ace
himw th his own appointee. The relevant statute provided that the
Commi ssioner's termwas to expire with the life of the Conmm ssion
but was silent with regards to renoval. Thus, the statute pl aced
no express restriction on the President's renoval power. However,
t he Suprene Court determ ned that "[t] he Commi ssi on was est abl i shed
as an adjudicating body with all the paraphernalia by which | egal
clains are put to the test of proof,"” Wener, 357 U S. at 354, and,
because the Commi ssion performed such a quasi-judicial function,
that the President's renpval of the Conm ssioner was invalid, id.
at 356. As the Suprene Court put it:

Judging the matter in all the nakedness in

which it is presented, nanely, the claimthat

the President could renove a nenber of an

adj udi catory body Ilike the War Cl ai s

Comm ssion nerely because he wanted his own

appointees on such a Conmssion, we are

conpelled to conclude that no such power is
given to the President directly by the
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Constitution, and none is inpliedly conferred
upon him by statute sinply because Congress
said nothing about it. The philosophy of
Hunphrey's Executor, in its explicit |anguage
as well as its inplications, precludes such a
claim

The Suprenme Court reevaluated the President's power of

removal in Morrison v. Ason, while upholding the constitutionality

of the Independent Counsel Act. The Act created an I|Independent
Counsel to investigate and prosecute certain cases in which
officials within the executive branch were involved, and provided
that the Attorney General could only renove the | ndependent Counsel
for cause. The Suprene Court stated that its renoval jurisprudence
is designed "to ensure that Congress does not interfere with the
President's exercise of the 'executive power' and his
constitutionally appointed duty to 'take care that the |aws be
faithfully executed' wunder Article Il." Morrison, 487 U S. at 689-

90. The Court noted that, while the Hunphrey' s/ Wener test, based

on an analysis of the functions served by the official, is stil

relevant, it is not determnative. "[T]he real question is whether
the renoval restrictions are of such a nature that they inpede the
President's ability to perform his constitutional duty, and the
functions of the officials in question nust be analyzed in that
light." 1d. at 691. Thus, under Morrison, "purely executive"
officers are subject to the President's power to renove them at

will if that renoval power inplicates the President's power to
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perform his constitutional duty to assure that the laws are
faithfully executed.

These Suprene Court cases suggest that the question of
the Governor's power to renmove the Executive Director at wll
distills to (a) whether the Executive Director of the HRODC is a
purely executive position that (b) entails policynaking or
adm ni strative authority such that (c) the Governor's obligationto
execute the | aws woul d be hindered by her inability to control the
occupant of the position.

Respectfully, the district court's various concl usions
concerning the extent to which the position of Executive Director
is a policymaking position point in different directions. First,
in rejecting defendants’ nmtion to dismss the political
di scrimnation claimon the ground that the Executive D rector was
a "political position," the district court concluded that "there
can be little to no doubt that the HRODC hel ps shape Commonweal th
policy. However, the Court cannot see, at this point in the
litigation, howthe position of Executive Director is a 'political'’
one." Santana, No. 01-1576, slip op. at 25-26. Subsequently, in
granting the defendants qualified inmmunity from the political
discrimnation claim the court stated that its conclusion that the
position was not a "political" one

does not nean that the position did not entail

at least a "nodicum of policy nmeking," or
provi de the hol der with access to confidenti al
docunents . . . . Mire inportantly, the lawis
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not so clearly established that soneone in

Def endants' position would not believe that

the Executive Director's position was a

"trust" or "political" position, thus evoking

the protections of qualified inmunity.
Id. at 38. By contrast, in denying qualified imunity on the due
process claim the court failed to simlarly consider whether
soneone in defendants' positions would believe that the Executive
Director's position was a "political" position subject to
termnation at the wll of the Governor, and therefore not a
constitutionally-protected property interest.

In ternms of the Morrison test, the position of Executive
Director of the HRODC seens purely executive in the sense that it
i nvol ves no quasi-judicial or quasi-legislative functions. The
HRODC i s an agency of the Departnent of Labor and Human Resources,
and the position of Executive Director was created to "direct the
adm ni strative and operating functions"” of the HRODC. 18 P.R Laws
Ann. 8§ 1584. The Executive Director is appointed by the Governor.
It is not a "career” position under the Puerto Rico Public Service
Personnel Act.® 3 P.R Laws Ann. § 1301 (2002). Therefore, the
Executive Director does not enjoy the statutory protections

afforded to career civil servants. The CGovernor determ nes the

Executive Director's renuneration.

® Career positions are those filled according to conpetition
with ot her candi dates for the position and performnce on a civil
service exam The candidates are drawn froma formal registry of
eligible candidates. 3 P.R Laws Ann. 8§ 1333 (2002).
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As Executive Director, Santana received proposals from
each of the fifteen regi onal boards of the "occupational and hunman
resources devel opnent systent and revi ewed each proposal to ensure
that it conplied with the Puerto Rico WB's five-year State Plan
for workforce investnment. Once she reviewed a proposal she woul d
submt it to the Puerto Rico WB for approval. The Executive
Director is also responsible for review ng each regional board's
application for funds and auditing the regional boards for
accountability and conpliance wth federal and Comonwealth
regul ations. The Executive Director nonitored technical assistance
to regional boards, nonitored various federal funds allocated to
t he Departnent of Education and the Fam |y, and was responsi bl e for
training the regional boards on adm nistrative and nmanagenent
issues in conpliance with federal and Commonweal th regul ations.
Sant ana, No. 01-1576, slip op. at 3-4.

Wil e many of these duties are primarily adm nistrative,
the control over allocation of substantial federal funds and the
power to review the regional board s proposals for workplace
i nvest ment i nvol ve policymaki ng on i ssues of fundamental concernto
t he Governor: econonic devel opnent, job creation and job training.
Mor eover, the Executive Director's responsibility for the receipt,
cust ody and di sbursenent of the federal funds pursuant to the WA,
and her duty to audit the regional boards for accountability and

conpliance with federal and Conmmonwealth regul ations, make the
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position inportant to the Governor's constitutional obligation to
faithfully execute the laws in these areas of central concern.
| mportantly, the statute establishing the Executive

Director position is distinguishable fromthe statute at issue in

Morri son. In Morrison, the statute establishing the |Independent
Counsel provided for term nation for "good cause.” As the Suprene
Court noted:

This is not a case in which the power to
renove an executive official has been
conpletely stripped from the President, thus
provi di ng no means for the President to ensure
the "faithful execution" of the |aws. Rather,
because the independent counsel may be
termnated for "good cause," the Executive
through the Attorney General, retains anple
authority to assure that the counsel is
conpetently performng his or her statutory
responsibilities in a mnner that conports
with the provisions of the Act.

Morrison, 487 U S at 692. By contrast, if the statute
establishing the Executive Director position is interpreted as

guaranteeing a four-year term the Governor's power to assure that

t he Executive Di rector 'S conpetently perform ng her
responsibilities is severely inpaired. Hence, on the limted
record before us on interlocutory appeal, it appears that the

position of Executive Director of the HRODC may fall within the
Governor's constitutional power of renoval under a Morrison-type
anal ysis. However, this is only reasoning by analogy. Only the
Suprene Court of Puerto Rico can provide the definitive answer on

the Governor's constitutional power of renoval. The criti cal
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question here is whether our responsibility to decide the qualified
immunity issue before us requires that we decide a federal
constitutional right question that turns on an unsettled question
of Puerto Rican constitutional |aw.
B. Was Santana's property right clearly established?

The Suprene Court held in Saucier that "the requisites of
a qualified imunity defense nust be considered in proper
sequence. " Thus, the threshold question of whether "the facts
al |l eged show the [defendants'] conduct violated a constitutional
right . . . nmust be the initial inquiry. . . . The next sequenti al
step is to ask whether the right was clearly established."
Saucier, 533 U.S. at 201. The Suprene Court's "sequential rule" in
Saucier reflects a concern that if courts do not decide the
constitutional right in question, the laww || never becone clearly
establ i shed and guidelines for official conduct will not devel op.
However, in this case, any ruling by us on the constitutional right
guestion would be premsed on our best judgnment about the
application of the separati on of powers doctrine in the Puerto Rico
Consti tution. The property right at the core of the federal
constitutional allegation is dependent on an unresol ved issue of
Commonweal th constitutional law that can only be resolved
definitively by the Puerto R co Suprene Court. Thus, the
sequential rule of Saucier may not contenplate a situation such as

this. See Canpiti v. Mitesanz, 333 F.3d 317, 321 (1st Cir. 2003)
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("Only as a last resort should the circuit courts read Suprene

Court decisions to create such mandatory priorities."); cf. Dirrane

v. Brookline Police Dept., 315 F.3d 65, 69-70 (1st Cr. 2002)

(noting that applying Saucier's sequential rule "is an
unconf ortabl e exerci se where, as here, the answer whet her there was
a violation may depend on a kal ei doscope of facts not yet fully
devel oped. It nmay be that Saucier was not strictly intended to
cover the latter case.").

Qur primary responsibility in a case such as this is to
see that the federal law of qualified inmunity is properly applied
W t hout presuming to opine on sensitive matters of Comonweal th
constitutional lawin a case where it is unnecessary to di sposition
of the appeal, and i n which our own prediction one way or the other
woul d not alter our anal ysis of or decision upon the federal issue.
The first step of the qualified immunity analysis -- whether
Sant ana has al |l eged a constitutional violation -- turns on whet her
the Governor of Puerto R co has the constitutional power to
term nate her enploynent at will, despite the statute stipulating
a four-year term for the position of Executive Director. Under
ot her circunstances, we m ght choose to certify this issue to the
Puerto Rico Supreme Court. At issue is a fundanmental point of
Commonweal th constitutional law on which there is no precedent.

E.g. Wqaginton v. Centracchio, 214 F.3d 1, 3-4 (1st Gr. 2000); see

also Arizonans for Oficial English v. Arizona, 520 U S. 43, 77
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(1997) ("Through certification of novel or unsettled questions of
state law for authoritative answers by a State's highest court, a
federal court may save time, energy, and resources and help build
a cooperative judicial federalism"). However, to certify at this
stage of the case woul d cause undue delay in both the resol ution of
this interlocutory appeal and the progression of the case on the
merits. Moreover, due to the nature of the qualified immunity
anal ysis, such delay woul d be wholly unnecessary to the outcone of
this interlocutory appeal. Regardless of the Puerto R co Suprene
Court's decision -- whether they determ ned that the Governor does
or does not have the power to renove the Executive Director of the
HRODC at will and, accordingly, whether Santana does or does not
have a property interest in her job -- we wuld grant the
def endants' qualified imunity on the ground that at the tine that
Santana was fired, the constitutional right in question was not
clearly established and a reasonabl e governnent official could have
bel i eved that her conduct in firing Santana was |awful. Thus, the
best way for us to reconcile our conpeting obligations of faithful
application of the federal law of qualified imunity and respect
for the primacy of the Suprenme Court of Puerto Rico on issues
arising under the Puerto Rico Constitution, is to focus on the
second step of the qualified inmunity analysis -- the clearly

est abl i shed questi on.
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"[Qualified inmmunity operates 'to ensure that before
they are subjected to suit, officers are on notice that their

conduct is unlawful.'" Hope v. Pelzer, 536 U. S. 730, 739 (2002)

(quoting Saucier, 533 U S. at 206). W cannot conclude that the
def endants had notice that their renoval of the plaintiff from her
position would violate clearly established law. G ven the purely
executive nature of the Executive Director position, the position's
limted policynmaking function, and the Governor's general power of
renoval, it was reasonable for the defendants to believe that
Santana did not have a property interest in continued enploynent
and that her termnation therefore was not subject to
constitutional due process protection. Therefore, the defendants
are entitled to the protection of qualified i munity.?°
Iv.

For the reasons stated, we reverse the district court's

denial of qualified inmmunity on the ground that, at the tine of the

def endants' conduct, the property right at issue was not clearly

1 |Inthe district court, Santana invoked a liberty interest
as well as a property interest with her due process claim The
district court declined to decide whether a liberty interest was
i nvol ved or address any consequent qualified inmmunity issue with
respect to it. Instead, it explained that by sustaining the
property based due process claim it had "nooted" the |liberty based
version. Neither side has seriously discussed the |iberty based
claimon this appeal and we do not address it. To the extent that
Santana desired to pursue such a claimon remand, the defendants
are free to assert their qualified i munity defense and appeal if
it is rejected; but we will not anticipate issues that have not
been addressed by the district court or briefed by the parties.
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established under the |law of Puerto Rico. Only the Suprene Court
of Puerto Rico can definitively resolve this property right issue.
Therefore, we urge the district court, as it proceeds with the suit
for injunctive relief and the other clains agai nst the defendants,
to consult with the parties about the appropriateness of certifying
to the Puerto Rico Suprene Court the Commonweal th constitutiona
Issue relating to the renoval power of the CGovernor.

The district court's order denying defendants qualified
I munity on Santana's due process claimis reversed.

So ordered.
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