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LYNCH, Circuit Judge. Four defendants, Ralph Casas,

Fel i ciano N eves, Wnston Cunni ngham and Raphael Segui - Rodri guez,
were convicted by a jury of participating in a drug organi zation
t hat smuggl ed nassive anmounts of cocaine and heroin from Puerto
Rico and several foreign countries into Mam and New York from
Sept enber 1992 to March 1995.

Ral ph Casas and Wnston Cunni ngham were convicted of
using their positions as baggage handl ers for Anerican Airlines to
snmuggl e t he drugs past custons and security personnel at the M am
I nternational Airport. Raphael Seqgui-Rodriguez and Feliciano
Ni eves were convicted of participating in all facets of the
organi zation's operations in Puerto Rico, the point fromwhich nost
of the drug shipnents were prepared.

In this appeal, the four defendants raise a nunber of
serious concerns about their trial. W vacate the conviction of
def endant Cunni ngham because the governnent inproperly used as a
| ead W tness a governnment agent who testified that, based on his
i nvestigation, the defendants were nenbers of the charged drug
conspiracy. The error was not harm ess as to Cunni ngham but was
harm ess as to the other defendants.

In the case of defendant Segui-Rodriguez, we al so reject
the governnment's suggestion that we adopt a rule that, for speedy
trial purposes, the clock does not start until the indictnent is

unseal ed. But we find that the delay of over five years from

-3-



indictnment to trial did not violate Segui-Rodriguez's speedy tri al
rights where the governnment did not know his |ocation during that
period and no prejudi ce has been shown. W al so note, but do not
resol ve, an issue about the interplay between the prejudice prong
of the Brady disclosure requirenents and the government's
obl i gations under the Jencks Act, 18 U. S.C. 8§ 3500, to disclose
evidence only at certain tinmes. Finally, we again affirm the
i nposition of a sentence by a judge other than the judge who heard
the trial
I.

The facts are recounted as a reasonable jury could have
found them in the |ight nost favorable to the verdict.

A sophi sticated drug organi zati on, based principally in
Puerto Rico, transported |large quantities of cocaine and heroin
into the United States between Septenber 1992 and March 1995. The
| eader of the organization, |srael Perez-Del gado, coordinated the
wor k of approximately sixty subordinates. Wrking together, the
menbers of the organi zati on transported drugs fromPuerto Ri co, the
Domi ni can Republic, and Panama into M am International Airport for
ultimate distribution in New York. In total, the organization
snmuggl ed approxi mately 9, 000 ki | ograns of cocai ne and appr oxi mat el y
1,400 grans of heroin into the continental United States.

The organi zation used various nethods to smnuggle the

drugs past custonms and security personnel. In one schene, wonen
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"mul es" traveled on comrercial flights fromthe Dom ni can Republic
to Mam wth professionally altered garment bags containing
cocaine. On later flights the nules carried the cocaine directly
on their bodies. The organization also nmailed cocaine to M am
usi ng overnight mail carriers. The drugs were stored in tool boxes,
and packaged with Ben Gay and Vick's Vaporub to cloak their snell.
Anot her net hod used by the organi zation involved hiding heroin in
the carved-out soles of sneakers. And a fourth scheme used
Arerican Airlines flights to transport suitcases filled wth
cocai ne from Puerto Rico and the Dom ni can Republic to M am .

Def endant Ral ph Casas was i n charge of the organi zation's
operations in Mam, the entry point for nost of the drugs into the
continental United States. Casas was a baggage handler for
American Airlines at Mam International Airport and recruited
ot her enpl oyees to help divert drug shipnents past normal security
and custonms checkpoints. For instance, Bryan Francis, a
cooperating governnent wtness and former Anmerican Airlines
enpl oyee, testified that he and Casas net at the Mam airport,
where Casas gave him shi pnents of cocaine that had been mailed to
Mam from Puerto Rico and had not yet been screened by security
personnel. Francis then bypassed security by using the enpl oyee's
entrance to the bag room area, traveled up to the term nal where
the passengers that had passed through security were waiting to

board flights, and regrouped with Casas. At that point, Casas



directed Francis to a third individual, who took possession of the
cocaine and boarded a flight headed for New York. Casas paid
Francis $2500 per inportation; they used this nmethod three tines.
Casas also recruited "Rasta,"” another enployee of
Anerican Airlines, to help snmuggle drugs into the United States.
At trial, Francis and two ot her governnent w tnesses, Carl os Perez-
Del gado and Thomas Martinez, identified defendant Cunningham as
Rasta. Cunninghamtestified, denied any involvenent, but admtted
that he was called "Rasta" by sone American Airlines enpl oyees.
Rast a provi ded assi stance when one of the organization's
mul es, nost frequently Elizabeth Mrales, a cooperating wtness,
traveled on a flight from the Dom nican Republic to Mexico that
stopped off in Mam (Mrales did not identify Cunningham as
Rasta). |n the Dom nican Republic, the mule woul d check a suitcase
cont ai ning cocai ne. Because its wultimate destination was
international, the suitcase did not go through custons when it
arrived in Mam, but was placed in a secluded area known as the
I TI room Rasta, who had access to this area, then placed the
suitcase in an area where Francis picked it up, noved it to a
storage room for donestic bags that had already gone through
security, and put a newtag on it indicating that its destination
was New York. This occurred about four tines, until Casas deci ded
to rely exclusively on another nenber of the organization (not on

trial in this case) to performRasta's function.
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Casas al so stored drugs in his house in Mam , assisted
i n packagi ng cocaine, and facilitated the delivery of drugs to New
York or directly to Israel Perez-Del gado when he was in Mam . He
assi sted i n purchasi ng weapons and bul | et-proof vests to be used in
the course of searching for several people suspected of stealing a
shi pnment of drugs fromthe organi zati on. Thonmas Martinez testified
that, at a neeting held in New York after Israel Perez-Del gado was
arrested, Casas attenpted to take control of the organization.
Martinez also testified that Cunningham attended that neeting.

Def endant Rafael Segui-Rodriguez worked directly for
| srael Perez-Delgado in Puerto Rico and assisted himin all areas
of the operation. He served as a bodyguard for Israel Perez-
Del gado and Ray Cabassa, another high-ranking menber of the
or gani zati on. Additionally, he provided arned security for the
drugs while they were in storage awaiting shipping and
di stri bution. Segui - Rodriguez also transported firearns and
surveillance equi pment fromMam to Puerto Rico and New York for
t he organi zati on.

Several wi tnesses specificallyidentified Segui-Rodriguez
as participating in drug transactions on behalf of the
organi zation. Thomas Martinez, for instance, testified that Segui -
Rodri guez hel ped deliver cocaine to | srael Perez-Del gado's New Yor k
City apartrment by hiding it inside an audi o speaker in the trunk of

the car he was driving. Three guns were also in that car.
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DEA Agent Stoothoff also testified that he saw Segui -
Rodri guez, along with several others, drop off four suitcases of
cocaine at the Puerto Rico airport on March 21, 1994. Agent
Stoot hoff testified that Segui-Rodriguez was sitting in the driver
seat of a black Pontiac TransAmin front of the airport and that an
| suzu Trooper was parked directly behind the TransAm As Agent
St oot hoff and a fellow officer wal ked toward the two vehicles, they
saw several people inside the cars and observed Israel Perez-
Del gado unl oading suitcases from the |suzu Trooper. Once the
of ficers got even closer, the people suddenly fled. Three were
caught: Jose Vel ez-Ronan, Hector Martinez-Medina and Jose
Char | ui sant - Pagan were arrested, but Rafael Segui-Rodriguez escaped
after he sped off in the TransAm Anot her DEA agent, M guel
Escalera, also recounted this incident at the airport. The
suitcases were each filled with about twenty kil ograns of cocai ne
and had been | abeled with agricultural stickers. The |Isuzu also
cont ai ned an Anerican Airlines boarding pass with the nane " Raf ael
Rodri guez” on it.

After being confronted with this evidence, Martinez-
Medi na offered to cooperate and led officials to a house in Villa
Fontana that he clainmed contained cocaine. Stoot hoff and his
fellow officers secured a search warrant and found in the house
drug paraphernalia, stickers from the Departnent of Agriculture,

packaging material that nmatched materials found in the seized



suitcases, and a Casi o business organizer. The entries in the
busi ness organi zer contai ned the nanes and nunbers of organi zation
nmenbers, including defendants Casas, Segui-Rodriguez, and N eves.
It did not contain any information for Cunni ngham

Def endant Feliciano N eves also worked directly for
| srael Perez-Del gado, who was his brother. N eves picked up the
suitcases of cocaine that arrived in New York from Mam and
brought back to Puerto Rico the noney obtained from selling the
drugs in New YorKk. Addi tionally, he provided security for the
drugs before they were shipped.

On several occasions, Feliciano N eves hel ped snuggle
drugs past custons officials. For instance, he traveled to Panam
with several mules and packaged heroin inside the soles of the
sneakers that they brought back with them to Mam. He al so
assisted with packaging cocaine in both the tool boxes and the
sui t cases. At |least once, N eves hinself served as a nmule and
brought cocaine from Puerto Rico to New York

II.

The four appellants in this case, Ral ph Casas, Feliciano
Ni eves, Wnston Cunningham and Rafael Segui-Rodriguez, were
originally indicted on Decenber 13, 1995, along with fifty-six co-
defendants. The grand jury | ater returned a si x-count superseding
i ndi ctment on August 8, 1996, against the sane sixty defendants.

Count | charged all sixty defendants with conspiring between
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Sept enber 1992 and March 1995 to possess with intent to distribute
approxi mately 1,400 granms of heroin and 9, 445 kil ograns of cocai ne
in violation of 21 U S.C 8§ 846. Count Il charged seven of the
def endant s, incl udi ng appel | ant Raf ael Segui - Rodri guez, with aiding
and abetting each other in knowi ngly possessing with intent to
di stribute approximtely eighty-one kilograns of cocaine in
violation of 21 U.S.C. 8 841. None of the remaining four counts
applied to the appellants here.

The district court severed the trial of the four
appel lants fromthat of the other fifty-six indicted defendants.
The first group of indicted defendants to be tried were convicted
after a nine-nonth trial starting in My of 1999. The four
appel lants were tried together before a jury from Novenber 6 to
Novenber 28, 2001; the jury found each guilty of the first count in
t he supersedi ng i ndi ct ment and found Rafael Segui-Rodriguez guilty
of the second count.

The appellants were sentenced in April of 2002 by a
different judge. Casas received a |life sentence. Both N eves and
Segui - Rodri guez were sentenced to 360 nonths inprisonnment, with a
supervi sed rel ease period of ten years for Ni eves and ei ght years
for Segui-Rodriguez. Cunninghamwas sentenced to serve 325 nont hs
in prison and to a supervised release period of five years.
Addi tional ly, Cunni ngham and Casas were each fined $50, N eves was

fined $150, and Segui - Rodriguez was fined $100.
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III.
A. Pre-trial claims
1. Denial of Mdtion for Severance
(Casas)

Casas appeal s the denial of his notion to sever his trial
fromthat of his three co-defendants. Casas argues that he was
prejudi ced by being tried wwth his three co-defendants because nuch
of the evidence presented at trial would not have been adm ssible
against himin a separate trial. |In particular, Casas points to
the testinony of Elizabeth Mrrales regarding her trips to Panama
and to Agents Stoothoff's and Escalera's testinony about the
i ncident at the San Juan airport on March 21, 1994.

Revi ew of the denial of a notion to sever is for abuse of
di scretion. The key question is whether the "allegedly inproper
joinder likely deprived [the defendant] of a fair trial." United
States v. Burgos, 254 F.3d 8, 13 (1st Gr. 2001) (internal
gquotation marks and citation omtted). Severance in cases where
the defendants were indicted together creates the possibility of

i nconsi stent verdicts and taxes judicial resources. United States

v. Houle, 237 F.3d 71, 76 (1st Gr. 2001). As such, a defendant
wi shing to sever his trial from commonly indicted co-defendants
must make a particularly conpelling show ng of prejudice. See

Zafiro v. United States, 506 U.S. 534, 539 (1993).
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One classic way of attenpting to show that a trial was
not fair is to argue that testinony ot herwi se i nadm ssi bl e agai nst
a defendant in a separate trial has been admitted in the joint
trial. Casas presents three instances of such testinony: Mrales's
testi nony about snuggling heroin fromPanana into the United States
and Agent Stoothoff's and Agent Escalera' s testinony about the
incident at the Puerto Rico Airport. At |east sone of this
testi nony, however, woul d | i kel y have been adm ssi bl e agai nst Casas

in a separate trial. See United States v. Brandon, 17 F.3d 409,

440 (1st Cir. 1994) (defendants cannot seek severance based on
spi |l over evidence that woul d have been adm ssi bl e agai nst themin
separate trial). For instance, even though Casas was not directly
I nvol ved i n snmuggling heroin fromPanama, Mrales's description of
this process would |ikely have been adm ssible against Casas to
show the scope of the conspiracy in which he know ngly

parti ci pated. See United States v. LiCausi, 167 F.3d 36, 45-46

(st Cir. 1999). Simlarly, sonme of Agent Stoothoff's and Agent
Escal era's testinmony woul d probably have been adm ssi bl e agai nst
Casas in order to denonstrate the sequence of events through which
the authorities learned about his role in the organization.
Regardless, it is well understood that "a neasure of evidentiary
spillover is a foreseeable concomtant of virtually every joint

trial, yet seldom indicates undue prejudice.” United States v.

DeLuca, 137 F.3d 24, 36 (1st Cir. 1998).
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2. Sixth Amendnment Right to Speedy Tri al
( Seqgui - Rodri guez)

Segui - Rodri guez argues that his Sixth Anendnent right to
a speedy trial and his rights under Fed. R Crim P. 48(b) were
violated by the delay between when his original indictnent was
returned, Decenber 13, 1995, and when he was arraigned, My 17,
2001. Such clains are anal yzed by bal ancing four consi derations:
the I ength of the delay, the reason for the delay, the defendant's
assertion of his right, and the prejudice to the defendant. Barker

v. Wngo, 407 U. S. 514, 530 (1972); United States v. Trueber, 238

F.3d 79, 87 (1st Cr. 2001). The length of the delay between
i ndi ctment and arrai gnnent here was five-and-a-half years.

The governnent urges that we adopt a bright-line rule
that the relevant tinme period for purposes of the right to a speedy
trial begins to run only once the indictnent is unseal ed, which was
about seven nonths before trial here. The governnent cites no case
supporting its argunment.® W reject the governnent's position
The Suprene Court in Barker has mandated a bal ancing test, and the
government's bright Iine rule is inconsistent with Barker.

It is easy to imagine a situation where, by the tine an

indictnent is wunsealed, the defendant suffers prejudice --

!Per haps the governnent has confused the speedy trial claim
with the rule that a properly sealed indictnment is tinely even if
it is nmade public after the end of the statutory limtations
peri od. Wight, King & Klein, 3B Federal Practice & Procedure
Criminal 8 814 (3d ed. 2003).
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i nportant docunents may be destroyed or key witnesses may die as a
result of a delay caused by sealing the indictnent. This is true
whet her the governnent's reasons for sealing the indictnment are

good or bad, see United States v. Thonpson, 287 F.3d 1244, 1252-56

(10th Cr. 2002). The reasons for sealing may certainly be
relevant to the anal ysis.

W see no reason why a defendant should not be able to
make a speedy trial clai mwhen the governnent has del ayed the tri al
by sealing the indictnent, regardl ess of the governnent's reasons.
I nstead, we adhere to the Barker rule that these facts nust be
consi dered under the four-part inquiry. Prosecutors bear the
primary burden of bringing a case to trial; they may not hide
behind the sealing of an indictnent to avoid exam nation of the
del ay that they cause.

There are two reasons why Segui-Rodriguez's right to a
speedy trial was not violated: the governnent had a legitimte
reason for the delay and there was no prejudi ce. The government has
some obligation of diligence in efforts to find the accused.
Doggett, 505 U.S. at 652-53. The trial court determ ned that the
prosecution was unable to | ocate Segui-Rodriguez until Mrch of
2001, when it learned that he was inprisoned in New York State.
Once it discovered his whereabouts, the prosecution quickly acted
to have himtransferred to Puerto Rico so the crim nal proceedi ngs

agai nst him could conmence. Segui - Rodri guez has not shown any
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error in the trial court's conclusion that the governnent did not
intentionally delay and genuinely did not know where he was. He
has also not shown any lack of diligence on the part of the
government in attenpting to |locate him

Segui - Rodri guez  conpl ai ns, wi t hout providing any
specifics, that some of the wtnesses may have had unclear
menories. This consideration, though, "is a two-edged sword .
[ because] [i]t is the Government that bears the burden of proving

its case beyond a reasonable doubt.” United States v. Loud Hawk,

474 U.S. 302, 315 (1986). Seqgui - Rodri guez nmkes no separate
argunent that the seven nonths between arrest and trial was itself
a speedy trial violation.
B. Trial Claims
1. Evidentiary dains
Revi ew of rulings on preserved evidentiary objections is

for abuse of discretion. United States v. Santana, 342 F. 3d 60, 68

(1st Cr. 2003). Reviewof evidentiary rulings where no objection
was nmade is for plain error. Under the plain error test, the
reviewing court nust find (1) error, (2) that is plain, (3) and
affects substantial rights, (4) and then should only act if the
error seriously affects the fairness, integrity, or public

reputation of judicial proceedings. United States v. O ano, 507

U S 725, 731-36 (1993).
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a. "Triggerman" evidence
(Ni eves)

Ni eves argues that the testinony of Carl os Perez-Del gado
that N eves was a "triggerman®™ in the organization was
i nper m ssi bl e character evidence and unfairly prejudicial because
it suggested wi thout foundation that N eves carried a weapon. At
trial, counsel for N eves objected to Perez-Del gado' s testi nony and
the district court sustained that objection. N eves argues that
the trial court should also have sua sponte told the jury to
disregard this testinony, though he did not request such an
Instruction at trial.

Generally, a district court has no obligation to caution
ajury to disregard every i nproper statenent nade by a wi t ness when

it has sustained an objection to that statenent. See United States

v. De La Cruz, 902 F.2d 121, 124 (1st Cr. 1990) (the general rule
is that a trial court's failure sua sponte to give a cautionary
instruction is not reversible error). There is nothing
extraordinary here to warrant an exception to that rule.
b. Brady C ains

A Brady violation has three conponents: "[t]he evidence
at issue nust be favorable to the accused, either because it is
excul patory, or because it is inpeaching; that evidence nust have
been suppressed by the State, either willfully or inadvertently;

and prejudice nust have ensued.” United States v. Joselyn, 206
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F.3d 144, 153 (1st Cr. 2000) (quoting Strickler v. Geene, 527
U S. 263, 280 (1999)). 1In determning prejudice, the test is not
whet her the verdict woul d have been different, but whether there is
a reasonabl e probability that the favorabl e evidence woul d put the
whol e case in such a different |ight as to underm ne confidence in

the verdict. 1d. at 152 (quoting Kyles v. Witley, 514 U S. 419,

434 (1995)).
i. Casas

Casas argues that the prosecution failed to turn over
excul patory evidence that he requested in pre-trial notions,
thereby violating Brady v. Mryland, 373 U S. 83 (1963). Thi s
evidence includes the plea and cooperation agreenents of two
government w tnesses, Thomas Martinez and Elizabeth Morales, the
results of a positive drug test taken by Morales, and the
transcri pt of government witness WI son Rodriguez's testinony in an
earlier trial of the four defendants' alleged co-conspirators.
Casas argues that the government's failure to disclose this
evidence in a tinely fashion hindered his ability to i npeach these

governnent witnesses. See dgliov. United States, 405 U. S. 150,

153-55 (1972). Each of Casas's clains raises different concerns.

The plea agreenents of the two governnment w tnesses,
Martinez and Moral es, were belatedly given to the defendants after
the second day of trial. In cases of delayed disclosure, "the

test i s whet her defendant's counsel was prevented by the delay from
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using the disclosed material effectively in preparing and

presenting t he def endant ' s case. " Uni t ed St at es V.

Villarman-Oviedo, 325 F.3d 1, 13 (1st Cr. 2003) (internal

quotations omtted); see United States v. Devin, 918 F.2d 280, 290

(1st Cr. 1990) (the defendant nust show "a plausible strategic
opti on which the delay forecl osed").

The court acted pronptly and appropriately to offset any
potential harmto Casas. Wen the defense first objected during
trial that it had not received the agreenents, the court ordered
t he prosecution to turn over all such agreenents that day, before
t he def ense was to cross-exam ne any of the governnent's w tnesses
who had signed such an agreenent. The governnent al so agreed not
to elicit any testinony from Mirales -- the witness on the stand
when the defense | odged its objection -- about her plea agreenent
(beyond the fact that she had signed one) until the follow ng day,
at whi ch point the defense woul d have had an opportunity to revi ew
t he agreenents.

The def ense cross-exam ned Moral es effectively regarding
the plea agreenent the next day -- Casas's counsel spent the bul k
of his cross-exam nati on questioning Mrales about the favorable
treatnment she received from the governnment in exchange for her
cooperation in the case. The defense had an even greater

opportunity to prepare for cross-exam ning Martinez about his plea
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agreenent, as he was not called to be a witness until Novenber 12,
four days after the governnent turned over his plea agreenent.
Casas next argues that the governnent did not reveal that
Morales had tested positive for drug use after she started
cooperating with the governnent in this case. Wile being cross-
exam ned, Moral es explained that she had been adm ni stered weekly
drug tests as part of her cooperation agreenent with the governnent
and that she had failed one such test in 1996. Defense counsel
then objected to not receiving this information in discovery. As
the district court pointed out and defense counsel acknow edged,
t he adm ssion that Mrrales had failed the test meant that there was

no prejudice. See United States v. Jadusingh, 12 F.3d 1162, 1166

(st Cir. 1994) (no prejudice when a governnent wtness's past
substance abuse was fully disclosed to the jury in his testinony).

Casas al so argues that the governnent did not produce a
transcript of governnent witness WIson Rodriguez-Pelaez's
testimony in the 1999 trial of the defendants' alleged co-
conspirators. Casas first requested the transcript the day after
Rodri guez- Pel aez began his testinmony. 1In response, the prosecution
informed the court that, to the best of its recollection, the
earlier testinony had not been transcribed. When Casas conpl ai ned
that he was at a di sadvantage, the court responded that "you can't
ask in the mdst of atrial for a transcript that does not exist."

It is not clear fromthe record whet her the prosecuti on was correct
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t hat Rodriguez-Pelaez's testinony fromthe earlier trial had not
been transcribed. \Wether or not it was transcribed and whet her
t he governnent shoul d have produced it or Casas shoul d have ordered
a transcript hinmself need not be resolved. Casas still has not
shown what inconsistencies, if any, exist between Rodriguez-
Pel aez's testinony in this trial and his earlier testinony, and so
no harmis evident.
i1i. Cunni ngham

Cunni ngham separately argues that the prosecution
violated its Brady obligations on two occasions. The first all eged
Brady violation arose with the testinony of cooperating wtness
Bryan Francis. During cross-exam nation, Cunningham s counsel
asked Francis if he had commtted perjury on his application for
United States citizenship; the application contains a question
aski ng whether the applicant has ever trafficked in narcotics.
This was the first tine that Francis's citizenship application had
come up at trial and Cunningham had not requested the actual
citizenship application during discovery. Francis responded that
his answer to the question on the citizenship application -- which
deni ed any i nvol venent in narcotics trafficking -- was truthful at
the tinme made. Francis said he filled out the application in 1993,
before he first started trafficking in narcotics. The day after
Francis finished testifying, Cunninghams attorney for the first

ti me requested a copy of Francis's citizenship application fromthe

-20-



gover nnent . The governnent stated that it would be "virtually
i npossible to produce [the record] without [] prior notice that
[It] would be required,” but then did produce the docunment within
si x days after Cunni nghamhad fini shed presenting his defense. The
citizenship application showed that it was filed in 1995,
i ndi cating that Francis had given a fal se answer on the application
when he denied trafficking drugs. Despite this new evidence,

Cunni ngham nmade a strategic choice not to recall Francis to the

st and.
There was no violation because the prosecution had no
obligation to produce the docunment under Brady. The obligation

under Brady to di scl ose evidence that the defense has not requested
applies only when the prosecution or others acting on its behalf

knew or shoul d have known of its materiality. See Strickler, 527

U S at 280-81; Josleyn, 206 F.3d at 153 (a Brady violation
requires that the governnment either Iliterally suppressed the
evi dence or shoul d have known of its existence). Neither of these
conditions is satisfied here. The citizenship application was not
in the prosecution's files; the prosecution apparently had to get
it fromanot her agency not under its supervisionin this case. See

United States v. Avellino, 136 F.3d 249, 255 (2d Gr. 1998)

(al t hough individual prosecutors are presuned to have know edge of
information gathered by nenbers of their office, they are not

presuned to possess the know edge of persons enpl oyed by a whol ly
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separ ate governnent branch). The prosecution did not |earn of the
perjury until it exam ned the docunment for the first tine -- well
after the start of the trial.

The second Brady viol ation al |l eged by Cunni nghami nvol ves
the government's failure to turn over the testinony of wtness
Carl os Perez-Del gado fromthe 1999 trial. At the trial involved in
this appeal, Carlos Perez-Del gado identified Cunni ngham as Rast a.
Cunni ngham s  counsel then asked the prosecution for any
identifications of sonmeone other than Cunni ngham as Rasta and the
governnment represented, wongly, that it had no such naterial.
Cunni ngham s counsel was subsequently informed by counsel for
anot her defendant that Perez-Del gado had testified at the earlier
trial that Rasta was nanmed "Bryan."” Bryan Francis was admttedly
involved in the organization, and, |ike Cunningham worked for
Arerican Airlines in Mam and was bl ack. Cunni ngham noved to
dism ss for prosecutorial msconduct or to strike the in-court
identification. The trial court denied the notion after the
prosecutor asserted that he sinply "ha[d] no recollection"” of the
i nconsi stent identification.

W will assune that the governnent shoul d have di scl osed
this excul patory informati on under Brady, even though the earlier
transcri pt may have been avail able to defense counsel (there is no
record of whether this was the case). W also assune that there

was a wtness statenment from Perez-Delgado to the governnent,
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covered by the Jencks Act, in which Perez-Del gado said that Rasta
was sonmeone naned Bryan. W assunme further, in the defendant's
favor, that prejudi ce can occur under Brady even when t he statenent
is disclosedimediately after the witness's direct exam nation and
bef ore cross-exam nation, in accordance with the Jencks Act.? 18
U S C § 3500(a). Cunni ngham still cannot denonstrate a Brady
vi ol ati on because he was not prejudi ced by the governnent's bel at ed
di scl osure. Certainly Cunninghamis cross-exam nation of the
witness did not suffer from the belated disclosure: Cunninghams
counsel cross-exam ned Perez-Delgado on his prior identification
and got himto admt that he had previously testified under oath
that Rasta was actually governnent w tness Bryan Francis.

The question then i s whet her sonme ot her formof prejudice
resulted from the governnent's failure to disclose earlier.
Cunni ngham says that the | ate di sclosure prejudiced his ability to

persuade the court to stop Perez-Delgado fromidentifying himin

’There is an argunment that Cunni ngham suffered no prejudice
because, under the Jencks Act, he was entitled to the previous
statenment only after the direct exam nation of Carlos Perez-
Del gado, which is when he received it. See 18 U S.C. § 3500(a).
Thi s argunent depends on the rel ationship between the Jencks Act
and Brady. O her courts have noted this potential conflict between
Brady and t he Jencks Act, and have cone to conflicting concl usions
on the proper interplay of the two doctrines. Conpare United
States v. Bencs, 28 F.3d 555, 561 (6th Cr. 1994), wth United
States v. Snell, 899 F. Supp. 17, 21 (D. Mass. 1995). W do not
enter this debate, as the issue can be resolved on alternative
gr ounds.
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court. Understanding this issue requires a description of that in-
court identification.
c. In-court Identification Procedure

Cunni ngham argues independently that the governnent
violated a pre-trial order by eliciting Perez-Del gado's in-court
identification of him W deal with that claimand the claim of
Brady prejudi ce together. The government only provided notice that
Per ez- Del gado woul d be identifying Cunni ngham after Perez-Del gado
had al ready given sone of his testinobny and had therefore seen
Cunni ngham sitting with the three other defendants. This, argues
Cunni ngham violated a pre-trial order requiring the governnent to
provi de advance notice of any in-court identifications so that the
defendant could sit in the courtroom audi ence.

The district court <correctly determned that the
governnment's belated notice that Perez-Delgado was going to
i dentify Cunningham as Rasta did not violate the pre-trial order.
Cunni ngham had previ ously chosen not to sit in a different part of
the courtroom when Thormas Martinez identified him as Rasta, and
both the court and the governnent reasonably interpreted this as an
I ndi cation that Cunni nghamal so did not want to nove to the back of
the courtroomfor future witness identifications. Qutside of the
pre-trial order, Cunningham had no general right to sit in the
courtroomaudi ence during thein-court identification; the district

court enjoys w de discretion in establishing procedures for such
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identifications. See 2 LaFave, Crimnal Procedure 8 7.4(g) (2d ed.

1999).

W turn back to the issue of whether, had Cunni ngham
known of Perez-Delgado's earlier testinony identifying Rasta as
Bryan, Cunni ngham could have persuaded the trial court not to
permt the in-court identification. There is no reason to think
so. In fact, this very argunent was nmade to the trial court |ater
and the court was unnoved. As a result, the | ateness in obtaining
the information did not neet the Kyles prejudice test.

d. Error in Adm ssion of DEA Agent Stoothoff's Concl usory
Testimony About "the Organi zation"

( Sequi - Rodri guez, Cunni ngham and Casas)

Def endant s Cunni ngham Casas, and Segui - Rodri guez argue
that there was reversible error in the adm ssion of a portion of
the testinony of Agent Stoothoff. The objections were preserved.
The governnment's m sgui ded use of Agent Stoothoff to map out its
case and to describe the role played by individual defendants
rai ses a nunber of serious questions.

Agent Stoothoff, the first wtness called by the
governnment, began with adnm ssible testinony based on his personal
know edge of observed events. He testified about his invol venent
inthe incident at the airport on March 21, 1994, and the search of
the house at Villa Fontana |ater that day.

St oot hof f was t hen shown a docunent contai ni ng nanes and

t el ephone nunbers extracted from the Casio business organizer
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seized at the house in Villa Fontana. Wen asked by the governnent
what his investigation revealed as to these entries in the business
organi zer, Agent Stoothoff testified that they were nanes and
nunbers of nenbers of the "organization," which he defined as the
"drug trafficking group that was associated with Israel Perez-
Del gado. " He then expl ained that the entries for "Bert", "Felix"
and "Rafael " referred to defendants Ral ph Casas, Feliciano Ni eves,
and Raf ael Segui-Rodriguez, respectively. Agent Stoothoff did not
testify about any entry for Cunni ngham

Agent Stoothoff proceeded to give a general description
of his investigation after the arrests of Jose Vel ez- Roman, Hect or
Marti nez- Medi na and Jose Charl ui sant-Pagan, the three suspects at
the airport on March 21, 1994. He testified that the DEAin Puerto
Ri co communicated with its counterpart in New York and with the New
York police departnment and determ ned that several people whose
nanes had cone up in the Puerto Rico investigation were al so want ed
for questioning in New York. Oficials in Puerto Rico and New
York, he said, began communicating with each other on a regular
basis about the case. Stoothoff also testified that the DEA in
Puerto Rico, with the aid of several wiretaps in New York, |earned
of the scope of the organization and its basic nethods for
smuggling drugs into the country for distribution in New York.

The prosecutor then asked Agent Stoothoff to nane

i ndi vi dual s whom he had det er nmi ned were nenbers of the organi zation
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in Puerto Rico. St oot hoff began listing a nunber of people,
i ncluding Feliciano Ni eves and Rafael Segui-Rodriguez.

Def ense counsel for Cunningham objected on grounds of
hearsay and that the witness was testifying as to the ultinate
issue in the case. The hearsay objection was that Stoothoff was
not testifying about his own i nvestigation but rather about what he
was told in post-arrest statenents from individuals who, because
t hey had been arrested, were no | onger part of the conspiracy. The
judge deni ed both objections and said that defense counsel could
i nqui re whether Stoothoff was testifying on an ultimate issue in
the case during cross-exam nation

Later, Stoothoff was asked, "what did your investigation
reveal as to nenbers of the organization operating out of Mam,
Florida?" Again, there were objections by defense counsels for
Cunni ngham and Segui - Rodri guez, which the court again overrul ed.
Agent Stoot hoff then answered the question, saying "[t]here were
Ral ph Casas, . . . there were Bryan Francis, Wnston -- well, at
the tinme we knew the nane of Rasta, we later identified that Rasta
as being Wnston Cunningham"™ Stoothoff also described the role
that various individuals played in the organization and said that
his "investigation reveal[ed]" that the organization noved nore
t han 5,000 kil ogranms of cocaine and 1,400 grans of heroin between

Sept enber 1992 and March 1995.
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St oot hoff' s concl usory testi nony about the conspiracy and
its nmenbers, it appears, was at least partially based on
i nformation provi ded by |Israel Perez-Del gado, who cooperated after
he was arrested. But |Israel Perez-Delgado did not testify.
Cunni ngham al so objected on this basis to Stoothoff's testinony,
and the court again rejected the objection.

In sum Agent Stoothoff testified that there was a drug
trafficking organi zati on associ ated with I srael Perez-Del gado, that
Cunni ngham was Rasta, that all four of the defendants were nenbers
of this organization, and that the organization handl ed specific
massi ve quantities of cocaine and heroin. In doing so, he went
wel | beyond his personal know edge based on the airport incident
and the search. Further, he did not differentiate the testinony
that was based on personal know edge from other sources of
I nformati on, often hearsay. Nor did he present testinony about the
characteristics of | arge-scal e drug organi zations in general. See,

e.g., United States v. Alatorre, 222 F.3d 1098, 1100 (9th Gr.

2000) . Instead, wusing the word "organization" rather than
"conspiracy," he essentially testified that each of the defendants

was guilty of the conspiracy charged. At oral argunent,?

Al t hough the governnent's brief includes in the Table of
Contents a heading purporting to argue that Agent Stoothoff's
testi mony was perm ssible, the contents of the brief do not include
any such argunent. The brief does briefly address whether the
testimony was hearsay in another section. This omssion in the
governnent's brief was brought up at oral argunent and the
governnment has made no attenpt to correct the error. W are at a
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government counsel wongly characterized the agent's testinony as
sumary evi dence.

Agent Stoothoff's testinony was fatally flawed for very
basi c reasons. It was not a summary of testinony admtted in
evidence. Further, there is no indication that Agent Stoothoff's
conclusions that the defendants were nenbers of the drug
organi zation were even based on testinony that was eventually
presented at trial and could be evaluated by the jury. Agent
Stoothoff merely said that his conclusions were based on the
"investigation." In fact, Agent Stoothoff's testinony was |ikely,
at least in part, based on the statements of a witness that the
government chose not to call at trial; the record shows that the
purported |eader of the conspiracy, | srael Per ez- Del gado,
cooperated with the government and provided information. But
| srael Perez-Del gado did not testify. The defendants had no chance
to cross-examine him did not know what he had said to the
government, and had no basis to challenge a conclusion drawn from
what he had said. |If evidence does not exist in the record, the

testinmony can hardly be a summation of it. See United States v.

Kayode, 254 F.3d 204, 211-12 (D.C. Cr. 2001) (error to permt
government agent to give sunmary testinony where no foundati on was

ever laid). And, evidence which is based on inadm ssi bl e hearsay

| oss to understand the governnment's indifference to a key issue in
t he case.
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isitself inadm ssible. See Martin v. Funtine, Inc., 963 F.2d 110,

116 (6th Cr. 1992); Hackett v. Housing Auth., 750 F.2d 1308, 1312

(5th Gr. 1985).

In fact, Stoothoff was not even a summary wtness
attenpting to summari ze docunents, Fed. R Evid. 1006, or testinony
(to the very limted extent that is ever permssible) already
before the jury. He was presented as a prelimnary overview
W t ness. At least one other court, the Fifth Grcuit, has
condemmed such "overvi ew' testinony by a governnment agent presented

at the outset of atrial. United States v. Giffin, 324 F.3d 330,

349 (5th Gr. 2003). The prosecution in that case called as its
second witness an FBI agent, who testified broadly about the
defendant's role in a tax-fraud conspiracy. The testinony was
based on the accounts of several wtnesses that the governnent
presented later in the trial. In holding it was error to admt
this prelimnary overview testinony, the Fifth Crcuit said that
“[w e unequivocally condemm this practice as a tool used by the
government to paint a picture of guilt before the evidence has been
i ntroduced." 1d.

We agree wth the Fifth CGrcuit that thisinitial w tness
"overview testinony" is inherently problematic: such testinony
raises the very real specter that the jury verdict could be
i nfluenced by statenents of fact or credibility assessnents in the

overview but not in evidence. See id. There is also the
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possibility that later testinony might be different than what the
overvi ew w tness assuned; objections could be sustained or the
wi tness could change his or her story. Overview testinony by
governnent agents is especially problematic because juries may
pl ace greater wei ght on evidence perceived to have the inprinmatur

of the governnment. Cf. U S. v. Perez-Ruiz, No. 02-1466, 2003 U.S.

App. LEXIS 25889, at *23 (1st Cir. Dec. 19, 2003) ("It follows
i nexorabl y" fromthe prohibition on vouching "that the prosecution
cannot prop up a dubi ous wi tness by having a governnment agent place
the stature of his office behind the witness."”). The fact that we
and the Fifth Crcuit have now had to address the governnent's use
of such prelimnary overview governnent agent wtnesses is a
troubling devel opnent. The governnment should not know ngly
i ntroduce inadm ssible evidence; it risks losing convictions
obt ai ned by doi ng so.

It is true that expert wtnesses have |eeway other
W tnesses do not. In certain circunstances, expert w tnesses are
permtted to recount earlier evidence presented to the jury in the

course of rendering an expert opinion.* The Federal Rules of

“For instance, this court permtted an expert wtness to
sumari ze the testinony presented at trial in the course of
cal culating the incone tax owed by a defendant facing tax evasion
and drug charges. United States v. Sutherland, 929 F.2d 765, 779-

80 (1st Cir. 1991). That expert testified, after the other
evidence had been admtted, that one possible source of the
defendant's incone was drug activities. It was part of the

governnent's case to show |ikely sources of incone. The testinony
was explicitly based on testinony and evidence that the jury had
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Evi dence al so al |l ow experts, in certain circunstances, to rely on
underlying facts or data which are not thensel ves adm ssible, see
Fed. R Evid. 703.

Agent Stoothoff's testinony is clearly not justified as
expert summary testinony. Most obviously, Stoothoff was never
i ntroduced or qualified as an expert and even now t he government
does not claimhe was an expert. More fundanentally, though, Agent
Stoothoff's testinmony that particul ar persons were nmenbers of the
conspiracy was not an appropriate subject for expert testinony. It
was not in any way |linked to the "specialized know edge” that Rule

702 requires. See United States v. Johnson, 54 F.3d 1150, 1157-58

(4th Cr. 1995) ("Rule [703] does not afford the expert unlimted
license to testify or present a chart in a manner that sinply
summarizes the testinony of others without first relating that
testinmony to sone 'specialized know edge' on the expert's part as
requi red under Rule 702 of the Federal Rul es of Evidence."). As we

explained in United States v. Montas, 41 F.3d 775 (1st Cir. 1994):

Expert testinony on a subject that is well within the
bounds of a jury's ordinary experience generally has
little probative value. On the other hand, the risk of
unfair prejudice is real. By appearing to put the

heard and seen and the jury could decide for itself the likely
source of income. See id.; accord Yoffee v. United States, 153
F.2d 570, 574 (1st Cir. 1946) (government accountant's testinony
based on corporate | edger sheets that corporate transactions were
not reflected as sales on books and tax returns was adm ssible,
wher e def endant had access to | edger sheets and did not introduce
the | edger sheets or object to the testinony on the ground that
they were not in evidence).
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expert's stanp of approval on the governnent's theory,

such testinmony mght unduly influence the jury's own

assessment of the inference that 1is being urged.
Id. at 784, This is not like testinony that a defendant's
fingerprints are on a weapon, for which specialized know edge is
required. This testinony threatened to usurp the role of the jury.

The admi ssion of inproper testinmony is harmess if it is

hi ghly probable that the error did not influence the verdict. See

United States v. Piper, 298 F.3d 47, 56 (1st Cr. 2002). The
government, not the defendants, bears the burden of establishing

harm essness. United States v. Rose, 104 F. 3d 1408, 1414 (1st GCr.

1997). In conducting this inquiry, "[t]here is no bright-Iline
rule”; the "harm essness deternmi nation demands a panoramnic,
case-specific inquiry considering, anong other things, the
centrality of the tainted material, its uniqueness, its prejudicial
i npact, the uses to which it was put during the trial, the relative
strengths of the parties' cases, and any telltales that furnish
clues to the likelihood that the error affected the factfinder's

resolution of a material issue." United States v. Sepul veda, 15

F.3d 1161, 1182 (1st Cir. 1993). The effects of the inproper
testinony vary by defendant.

Sequi - Rodri guez

The error was harmless as to Segui-Rodriguez. O her
evi dence presented at trial, as well as the adm ssible testinony of

Agent Stoothoff based on personal know edge, clearly established
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that Seqgui-Rodriguez was a nenber of the conspiracy. Agent
St oot hof f saw Segui - Rodriguez driving the TransAm at the Puerto
Rico Airport, and so identified him A boarding pass with the nane
"Raf ael Rodriguez" on it was found in the Isuzu Trooper that was
i npounded at the airport. Co-conspirator Hector Martinez-Mdi na,
who was arrested during the incident at the airport, identified
Segui - Rodriguez as the driver of the TransAm Elizabeth Moral es,
who served as a frequent drug courier for the organization,
testified that Segui-Rodriguez told her in March 1994 that he had
just run into DEA agents at the airport and had fled, |eaving
behi nd 81 kil ograns of cocai ne. Segui-Rodriguez's presence next to
the |suzu that contained suitcases of cocaine, conbined with his
fl eeing the scene when approached by the officers, strongly |inked
himto the overall conspiracy.

Mul tiple government wtnesses all identified Segui-
Rodriguez as an inportant figure in Israel Perez-Del gado' s drug
organi zation. Carlos Perez-Del gado testified that Segui-Rodriguez
was the triggerman for the organization, the bodyguard of |srael
Per ez- Del gado, and was responsible for transporting firearns and
surveillance equi pment fromMam to Puerto R co and New York.

Thomas Marti nez, anot her fornmer co-conspirator, testified
in detail about Segui-Rodriguez's responsibility for guarding and
preparing drug shipnents. He described one instance in which

Segui - Rodri guez assisted in transporting cocai ne hidden in an audio
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speaker to Israel Perez-Del gado's apartnment in New York. Martinez
testified that Segui-Rodriguez had three guns, including two sem -
automatic pistols, with himduring this incident. Martinez also
descri bed a second incident in which Segui-Rodriguez brought him
and |srael Perez-Delgado to the house of Carlos Perez-Del gado

where 675 kil ograns of cocaine was stored. Martinez said that
Segui - Rodriguez and several others stood arnmed guard over the
cocai ne for about a week, using guns provided by Segui-Rodriguez
and Israel Perez-Del gado. Segui - Rodriguez then assisted in
transporting 360 Kkilograms of the cocaine into Carlos Perez-
Del gado's van, and then out of the van and into the house of
anot her co-conspirator, Freddy Ml endez.

Eli zabeth Mrales confirned that Segui-Rodriguez was
generally present when the drugs were being distributed. She
testified that Segui-Rodriguez would sonetimes drive her to the
ai rport after drugs had been strapped to her body, and that he was
present at neetings between organi zation nmenbers at |srael Perez-
Del gado' s apartnent in New York City. Vivian Santiesteban, anot her
co-conspirator, also identified Segui-Rodriguez as a nenber of the
or gani zati on, and descri bed one occasi on in whi ch he hel ped package
drugs and another in which he helped two nules escape police
custody in Aguadilla. This evidence of guilt was overwhel m ng; the

error in the agent's testinony was harm ess as to Segui - Rodri guez.
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Casas®

Casas was al so not harnmed by the erroneous adm ssion of
Stoothoff's testinony. The evidence at trial firmy established
that Casas played a major role in the organization; as such, it is
hi ghly probable that Stoothoff's conclusion that Casas was the
| eader of the Mam branch was the sane determi nation that the jury
woul d have drawn in the absence of the inadm ssible testinony.

Numer ous Wit nesses testified that Casas was t he | eader of
the organi zation's branch in Mam and played an active part in
recruiting new nenbers and coordinating their activities. For
I nstance, Bryan Francis explained that Casas recruited himto help
smuggl e drugs past custons officials, promsing himthat he could
"make sone easy noney." On nultiple occasions, Casas paid Francis
$2,500 to carry a suitcase containing cocaine fromthe enpl oyee-
only part of the airport to the main termnal, thus bypassing
security. At the direction of Casas, Francis would then give the
drugs to a third person who took themw th hi mon a pl ane headed to
New Yor K. Francis testified that Casas also recruited other
Anerican Airlines enployees to assist.

El i zabeth Moral es testified that Casas directed American

Airlines enployees Francis and Rasta in schenmes to snuggl e cocai ne

SAlthough it is not clear whether Casas joined in the
obj ecti ons of Cunni ngham and Segui - Rodri guez at trial, and he only
mninmally raises the issue of Stoothoff's testinony on appeal, we
assune arguendo that the issue was preserved.
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into the country. Moral es said that Casas explained to her a
scherme in which she would fly from Puerto Rico to Brazil, with a
stop-over in Mam . The suitcases Mrales checked in Puerto Rico
woul d t hen be renoved by organi zati on nenbers in Mam, before they
ever went through custons. The drugs were then snuck out of the
airport and into waiting cars.

Wtness Carlos Perez-Del gado confirnmed this nethod of
transporting drugs, and explained that "the group led by Ralph
Casas" renoved the suitcases containing drugs and redirected them
to New York. Casas was "the boss, the big guy in Mam, and he
supervi sed the peopl e who were working at Mam ." The testinony of
Vivian Santiesteban, the wife of Carlos Perez-Del gado, buttressed
this account. Santiesteban described a neeting involving Casas,
| srael Perez-Del gado, and Carlos Perez-Delgado, in which they
di scussed "using the contacts that they ha[d] inside Anerican
Airlines for the smuggling of the drugs.”

The evidence showed that Casas's role went well beyond
coordi nating organization affiliates inside the airport; he was
al so actively involved in storing and transporting the drugs once
t hey had been successfully snuggl ed past airport security. Thomas
Martinez testified that Casas delivered two suitcases of cocaine to
| srael Perez-Delgado in Mam and |oaded a duffle bag of cocaine

into the car he was driving. Martinez also said that Casas
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acconpani ed hi mon at | east one occasion to the airport to pick up
shi pments of cocai ne.

Anot her governnment w tness, WIson Rodriguez, confirned
Casas's promnent role in storing drugs. Rodriguez testified that
he picked up overnight shipnents of cocaine that were sent to
nuner ous post offices in the Mam area and drove themto Casas's
apartment to be stored. Rodriguez also described delivering 100
ki | ograns of cocai ne to Casas's house. Additionally, Carlos Perez-
Del gado testified that Casas stored drugs in his apartnment and was
responsi bl e for packagi ng those drugs and transporting them from
Mam to New York.

Casas also occasionally coordinated the efforts of
organi zation nmenbers outside of Mam. For instance, Martinez
testified that Casas |ed several organization nenbers on an
expedition in Mam and Fort Lauderdale to purchase guns and
bul | et - proof vests. He al so explained that after |srael Perez-
Del gado was arrested, Casas helped organize a neeting of
organi zati on nmenbers in New York. Again, the evidence of guilt was
over whel m ng.

Cunni ngham

By contrast, the governnent has not borne its burden of
showi ng that the i nproper adm ssion of the evidence was harnm ess as
t o Cunni ngham The evi dence presented at trial clearly established

t hat soneone nanmed "Rasta" was a nenber of the organi zation and
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assisted Casas in switching the bags. The key question is whether
Rasta i s Cunni nghamor is soneone el se. The |link between Rasta and
Cunni nghamis not firmenough for us to conclude that it is highly
probable that the error did not influence the verdict.

Accordi ngly, we vacate Cunni nghami s convi cti on.

Aside from Agent Stoothoff, three wi tnesses -- Bryan
Francis, Carlos Perez-Del gado, and Thomas Martinez -- identified
Cunni ngham as Rasta. The strongest wtness is Francis, who

testified that he had net Rasta nore than once or twce. Francis
wor ked with Cunningham at Anerican Airlines and testified that
Cunni ngham noved suitcases filled with cocaine for Casas four
tinmes. Francis testified that he woul d gi ve baggage i nformati on to
Cunni ngham who woul d then renove the bag fromthe I TI roomso that
Francis could pick up the bag, re-tag it, and nove it to a roomfor
| uggage t hat had al ready been screened. However, Francis signed an
affidavit saying that, to his personal know edge, Wnston
Cunni ngham was not involved in the case. This was after Francis
was arrested in connection with this case but before he had agreed
to cooperate with the governnent. Cunni ngham al so stated when he
was arrested that some people at work called him"Rasta," but in
his testinony deni ed any invol venent in the organi zati on.

The testinmony of the other two witnesses that Cunni ngham
was Rasta was |ess probative. Mrtinez and Carlos Perez-Del gado

were each asked in court to identify Rasta -- whom w tnesses had
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testified was black -- and both identified the only bl ack def endant
inthe courtroom Cunningham Each witness had only nmet Rasta once
or twice briefly sone seven or nore years earlier. They may have,
under the circunmstances, m stakenly identified Cunni ngham the only
bl ack defendant in the courtroom as Rasta.

Carl os Perez-Delgado's identification of Cunningham as
Rast a was based solely on a single neeting in Septenber 1993 at the
Mam airport, eight years before the trial. Per ez- Del gado
testified that, during that neeting, Casas i ntroduced Cunni nghamto
him as Rasta, and that the three of them spoke about a m ssing
sui tcase of cocali ne. But this testinony is not consistent wth
Perez-Delgado's earlier testinony given in 1999, closer to the
events at issue, that Rasta was a man naned "Bryan." Bryan
Francis, the major witness to identify Cunni ngham as Rasta, also
wor ked for Anerican Airlines, noved bags of cocai ne for Casas, and
was bl ack.

Thomas Martinez's identification of Cunni ngham as Rasta
was based on only two encounters described at trial, both of which
occurred about seven years prior totrial. In the first encounter,
Rasta stuck his head inside a van in which Martinez was sitting and
said, "We can't find the suitcases.” This did not provide Martinez
with a strong basis upon which to identify Cunni ngham seven years
| at er. The second encounter in which Martinez allegedly net

Cunni ngham was a Novenber 1994 neeting in New York during which
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Casas suggested that he would take over |Israel Perez-Delgado's
position. But this account conflicts with Bryan Francis's
testinony that Casas only used Cunni ngham to nove four bags and
deci ded in January 1994 (ten nonths before the New York neeting)
not to rely any further on Rasta.®

We cannot say that it is highly probable that the jury
woul d have convicted Cunningham in the absence of Stoothoff's
i nproper testinony. Because we vacate Cunni nghanmi s conviction, we
do not address any of his other liability or sentencing argunments.

e. Specul ative and Hearsay Testi nony
( Seqgui - Rodri guez, Casas)

Segui - Rodri guez argues that the court i nproperly adnmtted

overly specul ative testinmony from governnment w tnesses Elizabeth

Mor al es, Carl os Perez-Del gado, and Vivi an Santi esteban. But Segui -

Martinez's account of his second encounter w th Cunni ngham
also conflicted with his earlier trial testinmony in 1999 of the
1994 neeting in New York, when he said who was in attendance but
did not I|ist Cunningham Cunni ngham did not |earn about this
testinmony until after his conviction in this case. He noved for a
new trial, which was denied, apparently wthout an evidentiary
heari ng. That denial of a new trial is an issue presented on
appeal . The denial was apparently based on the theory that a
defendant is obligated to secure the earlier testinony of all the
witnesses in a massive conspiracy trial once they are |isted as
prosecuti on w tnesses. The record is bare of needed facts,
i ncluding whether the governnment ever indicated which of its
witnesses would testify against which defendants and whether
Marti nez had nade prior witness statenents consistent with his 1999
testi nony about the New York neeting but inconsistent with his 2001
testi nony.

Even wi thout considering this claim we would find that the
error as to Cunni ngham was not harnl ess. But this adds to our
sense of unease about the verdict.
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Rodri guez provides no discussion of this supposedly specul ative
testinmony in his brief, and so has wai ved the argument. See Gella

v. Salem Five Cent Sav. Bank, 42 F.3d 26, 36 (1st Cr. 1994).

Segui - Rodri guez and Casas al so contend that the district
court inproperly adnmtted several hearsay statenents; only sone of
these statenents inplicate any hearsay issue. These include
Martinez's testinony that |srael Perez-Del gado asked himto pick up
cocaine in Florida and later told him that Segui-Rodriguez was
al nost caught by authorities at the Puerto Rico airport; Martinez's
description of an incident in which Rasta told himthat a suitcase
of cocaine had been lost; and Mrales's testinony about drug
shi pnments that other mules had told her about. Finally, Segui-
Rodri guez argues that a drug |edger that was admtted in evidence
was hearsay. The drug | edger was a pad of paper on which Martinez
had kept track of the noney and cocaine that the organization
brought to New YorKk. Martinez testified about several specific
entries recorded in the | edger, including one that indicated Segui -
Rodri guez was paid $500.

Adm tting these statenents was error, argue Segui-
Rodri guez and Casas, because the district court did not nmake any

Petrozziello ruling. Under United States v. Petrozziello, 548 F. 2d

20 (1st Gr. 1977), the trial court must conclude that "it is nore
i kely than not that the declarant and the defendant were nenbers

of a conspiracy when the hearsay statenent was made, and that the
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statenent was in furtherance of the conspiracy" before it admts
hearsay pursuant to Fed. R Evid. 801(d)(2)(E). 1d. at 23.
Because none of the defendants objected to any of the

all eged hearsay statenents or requested a Petrozziello

determ nation, review is for plain error. See United States v.

Tom 330 F.3d 83, 93 (1st Cir. 2003); United States v. Wods, 210

F.3d 70, 78 (1st Cir. 2000).

There was no plain error in the adm ssion of any of the
testinmony that Segui-Rodriguez cites. Wth the exception of the
drug | edger, the governnent presunably introduced in evidence the
chal | enged statenents under the theory that they were adm ssible
non- hearsay pursuant to the co-conspirator exception in Fed. R
Evid. 801(d)(2)(E). See id. (statenents made "by a coconspirator
of a party during the course and in furtherance of the conspiracy"”
are not hearsay). |f Segui-Rodriguez or Casas wanted to argue this
point, they should have done so at trial; it was certainly not
plain error to admt the challenged statenents wunder the
government's uncontested theory that they were adm ssions by co-
conspirators.

It was also not plain error for the district court to
admt the drug | edger. If a ledger manifestly contains drug
records, it is not hearsay if it is admtted in evidence nerely for
the purpose of showi ng the existence of a drug conspiracy. See

United States v. Alosa, 14 F.3d 693, 696 (1st Cir. 1994). That
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i nference does not depend on the truth of the matters asserted in
the | edger; even if the amobunts of drugs and cocaine recorded in
the leger are conpletely inaccurate, the |edger would still be
probative of the existence of a drug conspiracy. See id. If, by
contrast, the information in the |edger was admtted for the
pur pose of show ng that Segui-Rodriguez was at one point owed $500
for his participation in the conspiracy, then the testinony woul d
be hearsay. See id. Here, the court did not give the jury a
limting instruction on the evidentiary purposes for which the
| edger could be used. But the failure to give a limting
i nstruction that was not requested by the parties certainly does

not constitute plain error here. See United States v. Malik, 928

F.2d 17, 23 (1st Gr. 1991).
f. Aleged Error in Testinony About Hom ci des
( Sequi - Rodri guez)

Segui - Rodri guez argues that the district court failed to
enforce its own ruling forbidding any reference at trial to two
nmurders involving the organi zation. The only specific exanple of
this failure that Segui-Rodriguez identifies is the trial judge's
statenent to the jury that the governnent, in exchange for w tness
Thomas Martinez's cooperation, agreed not to prosecute himfor two
murders. This statenent resolved a conflict between the parties;
while the defendants wanted to inpeach Martinez with his plea

agreenment, they did not want to open the door to the governnment's
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i ntroduction of any testinony about the nurders. As a conpron se,
t he prosecution suggested that it woul d not introduce any evidence
about the murders if the court, rather than the defendants,
informed the jury about the governnment's plea agreenment wth
Martinez. The court then asked each party whether this arrangenent
was acceptabl e. Counsel for Seqgui-Rodriguez indicated his
approval .

Segui - Rodriguez specifically agreed to the court's

statenent at trial, and that ends the matter. See Freeman V.

Package Mach. Co., 865 F.2d 1331, 1338 (1st Cir. 1988) ("the

i nportance of a contenporaneous objection is at its zenith" for
Rul e 403 objections in view of the "bal anci ng cal cul us which that
rul e demands"). Any objection was wai ved.

2. Presence of DEA Agent Stoothoff During Opening
Argunents and I ntroduction of Defendants

( Segui - Rodri guez)

At the beginning of the trial, the court introduced each
of the defendants to the jury. During that tine, Agent Stoothoff,
who would testify as the first witness for the prosecution, was
seated in the courtroom Segui-Rodriguez, who did not object at
the tinme, clains on appeal that it was error for the district court
not to order, sua sponte, that Agent Stoothoff be sequestered prior
to his testinony. As aresult of this failure, according to Segui -

Rodri guez, Agent Stoothoff's identification of Segui-Rodriguez as
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the driver of the black TransAm at the Puerto Rico airport was
i ndelibly tainted.
Because no obj ection was nade, reviewis for plain error.

See Ram rez-Burgos v. United States, 313 F.3d 23, 28-29 (1st Cr

2002). Absent a request from counsel, the district court enjoys
broad discretion in determning whether or not to sequester

Wi t nesses before their testinony. See United States v. De Jongh,

937 F.2d 1, 3 (1st Cr. 1991). Here, any prejudice to Segui -
Rodri guez from Agent Stoothoff's presence during the defendants

introductions was mninmal, at best; Agent Stoothoff saw Segui -
Rodri guez at the airport and, in any case, was fam l|iar with Segui -
Rodriguez's appearance as a result of being involved with the
i nvestigation for a nunber of years. Segui-Rodriguez presents no
reason to doubt this. Mreover, even when defendants do request
that a witness be sequestered pursuant to Fed. R Evid. 615,
government counsel is permtted "to have an investigative agent at
counsel table throughout the trial although the agent is or may be
a wtness.” Fed. R Evid. 615 advisory commttee's note; see also

United States v. Lussier, 929 F.2d 25, 30 (1st Gr. 1991). There

was no plain error.
C. Post-Trial Claims
1. Sufficiency of the Evidence

(Casas and Segui - Rodri guez)
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Casas and Segui - Rodri guez each chal | enge t he sufficiency
of the evidence presented at trial. |In addressing whether there
was sufficient evidence to support a guilty verdict, "the rel evant
guestion is whether, after viewing the evidence in the |ight nost
favorabl e to the prosecution, any rational trier of fact coul d have
found the essential elenments of the crinme beyond a reasonable

doubt."” United States v. Henderson, 320 F.3d 92, 102 (1st Cr

2003) (quoting United States v. Wodward, 149 F. 3d 46, 56 (1st Cr.

1998)). We draw all reasonable evidentiary inferences in harnony
with the verdict and resolve all issues of credibility in the |Iight

nost favorable to the government. United States v. Taylor, 54 F. 3d

967, 974 (1st Cr. 1995). The elenents of a conspiracy charge
i nclude "the existence of a conspiracy, the defendant's know edge
of the conspiracy, and the defendant's voluntary participation in

the conspiracy.” United States v. Gonmez-Pabon, 911 F.2d 847, 852

(st Cr. 1990). The third element, voluntary participation,
requires a showing of intent to agree to the conspiracy and intent

to effectuate the object of the conspiracy. United States v. Rui z,

105 F. 3d 1492, 1499 (1st Cir. 1997).

Casas argues that the evidence presented at trial was
insufficient to convict him because it consisted only of
uncorroborated testinony of former co-conspirators and vague,
conclusory statenments by Agent Stoothoff. But even after

di scounting Agent Stoothoff's inappropriate testinony, there was
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still sufficient evidence presented at trial to convict Casas.
Thi s evidence, discussed in detail in the harm ess error analysis
above, could allowa rational jury to concl ude that Casas know ngly
coordi nated several nmenbers of a l|large organization directed at
smuggl ing drugs into the continental United States and then selling
them in New York. The jury was entitled to credit the co-
conspirator testinony presented agai nst Casas and to convict himon

that basis. See United States v. Soto-Beni guez, 350 F.3d 131, 174

(1st Cir. 2003); United States v. Torres-@Galindo, 206 F.3d 136, 140

(1st Cr. 2000).

The evidence presented at trial was also sufficient to
allowa rational jury to find Segui-Rodriguez guilty of conspiring
to distribute narcotics.” This evidence was outlined above in the
harm ess error anal ysis. Segui - Rodriguez argues that, with the
exception of the evidence concerning the incident at the Puerto
Rico airport, all of the evidence presented against himat trial
was "based on vague general and second-hand accounts"” of his
participation in the conspiracy. This characterization 1is
incorrect. In addition to the evidence tying Segui-Rodriguez to
the drugs seized at the Puerto Rico airport, the evidence included

testi nony about Segui-Rodriguez transporting and providing arned

’Segui - Rodriguez does not challenge the sufficiency of the
evidence as to the second count of the Superseding Indictnent,
which charged him with aiding and abetting the possesion and
di stribution of approximtely 81 kil ogranms of cocai ne based on his
i nvol venent in the incident at the Puerto Rico airport.

-48-



guard for drug shipnments to Carlos Perez-Del gado's house and to
| srael Perez-Del gado's apartnent in New York. The testinony al so
i ncl uded specific testinony about Segui - Rodri guez packagi ng drugs,
transporting mules to the airport, and attending neetings to
di scuss future drug shipnents. This evidence was sufficient to
allow a rational jury to convict Segui-Rodriguez.
2. Sentencing
a. Casas

In sentencing Casas, the district court determ ned that
the base offense | evel was 38 because the conspiracy for which he
was convi cted i nvol ved over 150 kil ograns of cocaine. See U S.S. G
§ 2D1.1. It then applied a two-1evel enhancenent for possession of
a dangerous weapon, a four-1level enhancenent for |eadership role,
and a two-level enhancenent for violating a position of trust,
arriving at a total offense |evel of 46. After reducing this
of fense |l evel to 43, the nmaxi num under the sentencing guidelines,
the court sentenced Casas to life in prison. The sent enci ng j udge
was not the sanme judge who conducted Casas's trial.

Casas first argues that his sentence violated the rul e of

Apprendi v. New Jersey, 530 U.S. 466 (2000), because the jury did

not determ ne the drug quantity distributed by the conspiracy. See

United States v. Perez-Ruiz, No. 02-1466, 2003 U S. App. LEXI S

25889, at *29 (1st Cir. Dec. 19, 2003). He also argues Apprend

error because the jury made no findings wth regard to the
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possession of a firearmin the conspiracy, Casas's | eadership role
in the conspiracy, or his abuse of a position of trust. These
argunments are without nmerit. Contrary to Casas's assertion, the
jury did make a specific drug quantity determ nation; the jury
convi cted Casas using a special verdict formon which it found that
t he conspiracy distributed 9, 445 kil ograns of cocaine. See id. at
*31 ("The jury's findings would be readily ascertainable if the
court had required it to conplete and return a special verdict
form™").

As to the sentencing enhancenents for firearns
possession, |eadership role, and abuse of a position of trust,
Apprendi does not require that the jury nake any determ nations on
these questions; the statutory nmaximum for Casas was Ilife
i npri sonment . See 21 U. S.C 88 841(b)(1)(A), 846 (conspiracy
involving at least five kilograns of cocaine triggers a maxi num
sentence of l|ife inprisonnent for all co-conspirators). The

addi ti onal enhancenents do not inplicate the rule of Apprendi. See

United States v. Lopez-lLopez, 282 F.3d 1, 22 (1st GCr. 2002)

("Apprendi's prohibition applies only when the disputed fact
enlarges the applicable statutory maxi num and the defendant's
sentence exceeds the original maxinmum" (internal quotations
omtted)).

Casas separately argues that his Fifth Anendnent rights

wer e vi ol at ed when he was sentenced by a judge who did not preside
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at his trial. Casas recognizes that Fed. R CimP. 25(b) permts
any judge regularly sitting in a court to replace a trial judge who
is unavailable after a guilty verdict. He argues, however, that
t he successor judge in this case was not sufficiently famliar with
the record to nmake the factual determ nations underlying his
sent enci ng enhancenents. As evidence of the successor judge's | ack
of famliarity with the record, Casas observes that the judge was
only given the trial record four days before the sentencing
determ nation. Casas al so notes that the successor judge failed to
correct the prosecutor's statenent that Casas had asked Martinez to
protect his nephew, the testinony was actually that Casas had
sought protection for his brother-in-I|aw.

Rul e 25(b) recognizes that in certain instances a judge
who inherits a case at the post-verdict stage my not be
sufficiently famliar with the case to sentence the defendants
wi t hout conducting a new trial. Fed. R Crim P. 25(b)(2)(A

United States v. Colon-Minoz, 318 F.3d 348, 355 (1st Cir. 2003).

Normal Iy, however, such neasures are not necessary because a
repl acenent judge is "capable of assessing the credibility of the
W tnesses and the evidence at trial by a thorough review of the

record.” Colon-Minoz, 318 F.3d at 355 (quoting United States v.

Bourgeoi s, 950 F.2d 980, 988 (5th Gr. 1992)). Successor judges

need not explicitly state their famliarity with the record. Their
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(ofteninplicit) determ nations that they are sufficiently famliar
with the record are reviewed for abuse of discretion. 1d.

Casas has not established that the successor judge abused
his discretion in taking over the case w thout ordering a new
trial. During the sentencing hearing, the judge displayed anple
knowl edge of the testinony presented at trial. Casas's argunents
to the contrary are entirely unpersuasive. The judge's silence
during the prosecutor's minor m sstatenment of the evidence does not
denonstrate that the judge was unaware of the error, much | ess t hat
he was not sufficiently know edgeabl e about the case to render a
fair sentence.

Casas's final challenge to his sentence is that there was
insufficient evidence to support the court's enhancenment of his
sentence under U . S.S.G 8§ 3Bl1.1(a). To justify this enhancenent,
t he governnent nust show by a preponderance of the evidence that
the defendant was an "organizer or leader” of the crimnal

activity. See United States v. Cruz, 120 F.3d 1, 3 (1st Grr.

1997). Reviewis for clear error. See United States v. May, 343
F.3d 1, 7 (1st Cir. 2003). Casas suggests that the governnent did
not meet its burden here because the evidence at trial established
that Casas was subordinate to |Israel Perez-Delgado in the
or gani zati on.

Thi s argunent is unpersuasive. The nere fact that Casas

was subordinate to | srael Perez-Del gado does not establish, w thout
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nore, that Casas was not an organi zer or |eader of the conspiracy.
See US.S.G §83Bl1.1, cnt. n.4 ("There can, of course, be nore than
one person who qualifies as a |leader or organizer of a crimna
associ ation or conspiracy."). Rather, the sentencing guidelines
list nultiple factors for determ ning whether a defendant is a

| eader or organizer. United States v. Robbio, 186 F. 3d 37, 45 (1st

Cr. 1999).8

The district court did not comrit clear error in finding
t hat Casas was an organi zer or |eader of the conspiracy. Numerous
W tnesses testified that Casas was the |eader of the group in
Mam . The evidence indicated that Casas recruited Bryan Francis
and Rasta to assist in snuggling cocaine past custonms officials.
He coordi nated the efforts of both recruits, telling themwhere and
when to pick up the drugs and to whomit should be delivered. He
then paid them thousands of dollars for their assistance. Casas
also led several nenbers of the organization in a coordinated

effort to purchase firearns in Mam. And when |[srael Perez-

8These include (1) whet her the defendant exerci sed
deci si on-meki ng authority; (2) the nature of his participation in
the comm ssion of the offense; (3) the recruitnment of acconplices;
(4) the clained right to a larger share of the fruits of the crineg;
(5) the degree of planning or organizing the offense; (6) the
nature and scope of the illegal activity; and (7) the degree of
control and authority exercised over others. US S G § 3Bl 1,
cnt. n.4. None of these factors is dispositive; rather, the test
is multi-faceted and requires weighing the evidence as a whol e.
See United States v. Tejada-Beltran, 50 F.3d 105, 111 (1st Cr.
1995).
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Del gado was arrested, Casas sought to take control of the entire
oper ati on.
b. N eves

Ni eves challenges the district court's inposition of a
two-| evel sentencing enhancenent under U . S.S.G 8§ 2D1.1(b)(1) for
possessi on of a dangerous weapon. He argues that there was no
evi dence that he knew or shoul d have known that other nenbers of
the organization possessed a weapon in connection wth the
conspiracy. Because Nieves challenges the district court's
application of the guidelines to the facts, review is for clear
error. My, 343 F.3d at 7. The enhancenent for possession of a
danger ous weapon requires that it was reasonably foreseeabl e that
a co-conspirator woul d possess a gun in furtherance of the crim nal

activity. United States v. Mena-Robles, 4 F. 3d 1026, 1036 (1st

Cr. 1993). The defendant need not have hinself possessed the

weapon. See United States v. Berrios, 132 F. 3d 834, 839 (1st CGr

1998). Here, Thomas Martinez testified that N eves hel ped him
Segui - Rodri guez, and Ray Cabassa guard 675 kil ogranms of cocaine
that was stored at Carl os Perez-Del gado's house. The four of them
guarded the cocaine for approximtely one week and Martinez
testified that both he and Segui-Rodriguez carried guns in the
process, including a snall sem automatic machine gun. It was not
clear error for the district court to credit this testinony and

conclude that, in the course of guarding cocaine with two other
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arnmed individuals for over a week, N eves both knew of and could
reasonably foresee his co-conspirators' possession of firearns.

Cf. United States v. Sostre, 967 F.2d 728, 731-32 (1st Cr. 1992)

(enhancenent affirnmed where co-defendant physically possessed gun
and defendant assisted himin protecting drugs).
Iv.
The convi ctions and sentences of Rafael Segui-Rodriguez,
Ral ph Casas, and Feliciano N eves are affirmed. W nst on

Cunni ngham s conviction i s vacated.
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