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LYNCH, Circuit Judge. This case raises the issue of

whet her the defendant public corporation is an arm of the
Commonweal th of Puerto Rico and so entitled to assert immunity
under the Eleventh Anendnent. It causes us to reshape this
circuit's armof-the-state test in light of intervening Suprene

Court precedent.

Qur anal ysis under the reshaped test |leads us to affirm
the district court's conclusion that the defendant, Puerto R co and
the Carribean Cardi ovascul ar Center Corp. (PRCCCC), is not an arm
of the Commonwealth and so is not entitled to inmunity. W also
uphold the district court's finding that PRCCCC was adequately
served with process. The underlying lawsuit involves a claim by
Freseni us Medi cal Care Cardi ovascul ar Resources, Inc. (FMC) agai nst
PRCCCC f or breach of contract, the details of which are not germane

to the issues on appeal .

On Septenber 28, 2001, FMC filed a federal court
conpl ai nt agai nst PRCCCC, asserting diversity jurisdiction under 28
U S C § 1332(a)(1), (d) (2000). I't sought over $7,000,000 in
damages for breach of contract and of the inplied covenant of good
faith and fair dealing. It also sought an order requiring specific
performance of the contract by PRCCCC and a declaratory judgment

that FMC was not in material breach of the agreenent.



PRCCCC noved to dismss the conplaint on Novenber 13,
2001. It noved to disnmiss on the grounds that PRCCCC is an arm of
the state entitled to El eventh Anendnent i munity; that PRCCCC is
not a citizen of Puerto Rico for diversity purposes since it is an
arm of the state; that FMC | acked standing; and that there was
defective service of process. PRCCCC attached to its notion an
unaut henticated chart listing the hospital's total revenues and
| egi sl ative appropriations as well as a statenment under penalty of
perjury by José Sol er Zapata, Acting Medical Director of PRCCCC and
former Secretary of Health of the Commonwealth of Puerto Rico
FMC, in its opposition, submtted a statenment under penalty of
perjury by Bill Watson, its executive responsible for dealing with
PRCCCC, and objected to the Zapata statenent on evidentiary
grounds. After receiving two extensions, PRCCCC eventually filed

an untinely reply.

The district court denied PRCCCC s notion in an opinion
and order dated March 18, 2002. The court applied the nulti-factor

armof-the-state test set forth in Metcalf & Eddy, Inc. v. Puerto

Rico Aqueduct & Sewer Authority, 991 F.2d 935, 939-40 (1st Cir.

1993). Noting that the nost inportant factor is the entity's
relationship to the public fisc, the district court held that this
factor weighed against a finding of imunity Dbecause the
Commonweal th would not be obligated to pay a judgnent against

PRCCCC and because PRCCCC receives a relatively small share of its
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funds fromthe Commonwealth. It al so rejected PRCCCC s argunent of

i nadequat e servi ce of process.

PRCCCC filed two notions for reconsideration of the
district court's March 18 decision. PRCCCC produced new evi dence
in support of its second notion for reconsideration: statenents by
Lui sa Rivera Lugaro, the former Executive Director of PRCCCC, and
M guel Bustelo, the Chief Financial Oficer of PRCCCC. Bustelo's
affidavit attached a new incone statenent identifying sources of
gover nment funding apart from |legislative appropriations.
Plaintiff again objected to consideration of the evidence. The
district court, without providing plaintiff the opportunity to
produce nore evidence, considered this late-filed information but
denied the notion in a six page opinion and order dated May 7,

2002.1

On May 21, 2002, PRCCCC filed an interlocutory appeal.

See P. R, Acqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U S.

139, 147 (1993) (entities claimng to be arns of the state nay
i medi ately appeal a district court order denying a claim of
El eventh Anendnent imunity under the collateral order doctrine).
It also filed a notion in the district court to stay proceedi ngs

while its appeal was pending. The district court denied the stay

Y In its opinion and order denying the second notion for
reconsi deration, the district court also correctly found that FMC
did not, as defendant charges, provide m sl eadi ng adjusted budget
per cent ages about PRCCCC s operati ons.
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request on June 4, 2002 and denied a notion for reconsideration of

that order on July 1, 2002.°2

PRCCCC finally sought a stay fromthis court on Cctober
15, 2002, nore than four nonths after the district court deniedits

stay request. On Novenber 6, 2002, this court denied the request.?

2 At the same tine, PRCCCC failed to nmeet its obligations to
nove forward either its appeal or the trial court proceedings. In
its appeal of the district court's March 18 and May 7 rulings,
PRCCCC nmi ssed the deadlines to file counsel's appearance form its
docketing statenment, and its brief, after those deadlines were
extended. In the district court, it disregarded a Septenber 23,
2002 court order requiring PRCCCCto conply with di scovery requests
t hat had been pending for over six nonths.

In its appeal of the district court's Eleventh Amendnent
finding, PRCCCC again failed to neet its obligations when it
submtted its reply brief to this court. The reply brief was | ate
and | onger than our rules permt. In addition, the reply brief
repeat edl y made new and unsupported factual allegations. See Fed.
R App. P. 28(a)(7). Plaintiff opposed the filing of the reply
brief on the grounds that it was untinely, oversized, and nade
irrelevant factual accusations. W strike the statenment of facts
and new factual references in the reply brief but have consi dered
the | egal argunments made.

® This court's order denying the stay said:

A request for a stay essentially invokes the equitable

powers of this court. Here, the conduct of [PRCCCC]
evi dences a pattern of causing delay inthis litigation, both
in this court and the district court, including mssing

filing deadlines after those deadlines were extended.
Accordingly, we think the Hospital is in a poor position to
claimthat it will suffer injury if the stay is not granted.
W therefore deny the notion for a stay.

W will, however, expedite this appeal. . . . Should
the trial date in the district court arrive before this court
has deci ded the appeal, then the Hospital nay reapply for a
stay.

A nmonth |ater, PRCCCC filed an "urgent notion for
reconsi deration”™ of this court's denial of the stay request,
claimng that the trial date had in fact arrived before this court
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A. Standards for Armof-the-State Anal ysis

W review de novo the conclusion that PRCCCC is not

entitled to Eleventh Amendnment inmunity. Arecibo Cnty. Health

Care, Inc. v. Puerto Rico, 270 F.3d 17, 22 (1st Cir. 2001).

The question of whether PRCCCC is an arm of the
Commonweal th and entitled to share its El eventh Anendnent i mmunity

is a question of federal law. Regents of the Univ. of Cal. v. Doe,

519 U. S. 425, 429 n.5 (1997). The Commonweal th of Puerto Rico is

treated as a state for Eleventh Amendnent purposes. P.R Ports

Auth. v. MV Manhattan Prince, 897 F.2d 1, 9 (1st Cr. 1990). Here

the Commonwealth itself is not a party nor has it sought to express
its views in this litigation as a party or am cus; PRCCCC is the
party and is attenpting to cloak itself in the Commonwealth's
El eventh Amendnent immunity under the theory that it is an arm of
the state. PRCCCC, the entity asserting Eleventh Anmendnent

immunity, bears the burden of showing it is an armof the state.

had decided the appeal. PRCCCC s claim was fal se. PRCCCC
suggested that the parties would engage in arbitration at the
district court's behest, before the appeal was deci ded, and that
this was the equivalent of a trial date. |In fact, no steps had
been taken by either side to initiate arbitration. No date for
arbitration had been set, and an arbitrator had not been contact ed.
Because not hing had changed since the issuance of the Novenber 6
order, this court denied the notion for reconsi derati on on Decenber
19, 2002.

- 6-



Wijcik v. Mass. State Lottery Commin, 300 F.3d 92, 99 (1st Gr.

2002) .

The armof-the-state doctrine arises in connection with
at least three types of entities.* The first is a political
subdi vision of the state, such as a city or county. Political
subdi vi sions are not entitled to El eventh Arendnent i munity. See,

e.q., Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U S. 356,

369 (2001) (citing Lincoln County v. Luning, 133 U.S. 529, 530-31

(1890)); see also Moor v. County of Al ameda, 411 U.S. 693, 717-721

(1973) (political subdivision not armof the state for diversity
jurisdiction purposes). The second entity is established by two
(or nore) states by conpact and approved by Congress. The third,
the type at 1issue here, involves a special-purpose public
corporation established at the behest of a state. Mul ti-state
conpact entities and special -purpose public corporations
established by a state sonmetines share the state's Eleventh
Amendrent immunity. The arm of the state anal ytical doctrine has
noved freely anongst these three categories, applying conmon

princi pl es.

* PRCCCC does not argue that it is sinply acting as an
agent of the state, such as a private corporation acting under
contract as a fiscal intermediary for a health insurance
program for state enployees. See Shards Teaching Hosp. &
Clinics, Inc. v. Beech St. Corp., 208 F.3d 1308 (11th Cir
2000). Nor would the record support any such argunent.
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The Suprene Court's nodern arm of -the-state jurisprudence

starts with M. Healthy Gty School District Board of Education v.

Doyl e, 429 U. S. 274 (1977), which rejected the school board's claim
that it was an arm of the state and not a political subdivision.

In M. Healthy, the Suprenme Court |ooked in part to state law to

consider the "nature of the entity created by law " [d. at 280.
It concluded that state | aw rendered the board nore |ike a county
or city, and thus not an armof the state. The court considered a
bal ance of factors: The board obtained guidance and extensive
nmoni es fromthe state, but that was offset by the board' s revenue-
rai sing power, including its power to issue bonds and | evy taxes.
Id. It was unclear whether "the Court was using state |aw as an
I ndi cation of the state's intention with respect to school bonds or
as a structural feature that the Court would | ook to regardl ess of

the state's intention." Mrris v. Wash. Metro. Area Transit Auth.

781 F.2d 218, 223 (D.C. Cr. 1986). This court, as discussed
bel ow, has chosen to ask the question in terns of how the state

structured its relationship to the entity.

The M. Healthy decision was followed by Lake Country

Estates, Inc. v. Tahoe Reqional Planning Agency, 440 U.S. 391

(1979), which, by contrast, involved a bi-state agency, and thus
rai sed different concerns, including the interests of the federal

government under the Conpact C ause. There the court hel d:



[ Sjone agencies exercising state power have been
permtted to i nvoke the Anendnent in order to protect the
state treasury from liability that would have had
essentially the same practical consequences as a j udgnent
against the State itself.

ld. at 400-01. Lake Country also considered several facts as

pertinent to the analysis.®

That was the state of the doctrine in 1993, when this

court decided Metcalf & Eddy, 991 F.2d at 939-40. For the past

decade the courts of this circuit, under Metcalf & Eddy, have

assessed an entity's armof-the-state status by focusi ng on whet her

® The Court in Lake Country identified the follow ng facts as
germane to the armof-the-state status of the Tahoe Regional
Pl anni ng Agency (TRPA):
1. the designationin the interstate conpact of the TRPA
as a "separate |egal entity" and a "political
subdi vi si on";
2. the power that resided in counties to appoint six of
t he ten governi ng nenbers of the TRPA whereas the states
appoi nted only four nenbers;
3. the funding of the TRPA exclusively by the counti es;
4. the express pronouncenent in the conpact that
obl i gati ons of the TRPA were not bi ndi ng on either state;
5. the function of the TRPA, which was to regul ate | and
use; and
6. the failure of the states to preserve veto power over
rul es pronul gated by the TRPA.
See 440 U. S. at 401-02. Thus, the analysis considered (a) how the
entity is characterized under state law, (b) the level of control
exercised by the state; (c) the entity's relationship to the public
treasury (both the relative size of its government appropriation
and whether the governnment is legally liable for the entity's
debts); and (d) whether the entity perforns a state function. See

generally A. E. Rogers, Note, Clothing State Governnental
Entities Wth Sovereign Imunity: Disarray in the Eleventh

Amendnment Armof-the-State Doctrine, 92 Colum L. Rev. 1243
(1992) (criticizing the Court's continuing use of a nulti-
factor approach).
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the structure established by the state reveals that the agency is
an arm of the state; if the structure does not resolve the
guestion, then the primary focus is on whether the action is in
essence one for recovery fromthe state. Because answers are not
al ways cl ear, we have encouraged the use of a non-exclusive |list of
factors, and identified at |east seven areas of inquiry.® These

multi-factor tests, as we noted in Neo Gen Screening, Inc. v. New

Engl and Newborn Screeni ng Program 187 F.3d 24, 27 (1st G r. 1999),

"are not easy to apply." Still, Metcalf & Eddy presciently

predi cted the ways i n which the Suprene Court woul d viewthe issue.

In the interveni ng decade since Metcal f & Eddy t here have

been two Supreme Court decisions addressing armof-the-state

i ssues: Hess v. Port Authority Trans-Hudson Corp., 513 U. S. 30, 33

(1994), involving a bi-state entity, which updated and clarified

® "These areas, each of which can be mned for information
that might clarify the institution's structure and function,
i ncl ude:
(1) whether the agency has the funding power to enable it
to satisfy judgnents without direct state participation
or guar ant ees;
(2) whether the agency's function is governnmental or
proprietary;
(3) whether the agency is separately incorporated;
(4) whether the state exerts control over the agency, and
if so, to what extent;
(5) whether the agency has the power to sue, be sued, and
enter contracts in its own nane and right;
(6) whether the agency's property is subject to state
taxation; and
(7) whether the state has inmmunized itself from
responsibility for the agency's acts or om ssions.”

Id. at 939-940.
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the armof-the-state doctrine; and Auer v. Robbins, 519 U S. 452,

456 n.1 (1997), which briefly applied Hess to an intra-state
entity. Additionally, in that time, a nunber of inportant Suprene
Court decisions have reshaped El eventh Anmendnment doctrine. The
guestion is raised then as to whether those opinions cause us to

reshape the Metcalf & Eddy test.

W start with the larger Eleventh Anendnent doctrine.
Several points, at least, are informative to our analysis. The
first is that the Suprene Court has said that it is not just the
state's interest in its public treasury which is at stake in the
assertion of Eleventh Anendnent imrunity. The state also has a
"dignity" interest as a sovereign in not being haled into federal

court. Fed. Mar. Commin v. S.C. State Ports Auth., 535 U S. 743,

122 S. C. 1864, 1874-75 (2002). These twin goals of the El eventh
Amendnent -- protection of the state's treasury and of its
dignitary interests -- explicitly govern the armof-the-state

anal ysis. Hess, 513 U S. at 39-41.

The changes in El eventh Amendnent doctrine have created

di fferent consequences for a finding that an entity partakes of

El eventh Amendnent immunity as an armof the state. The El eventh
Amendnent has always acted to restrict the jurisdiction of the
federal courts to entertain clains against the state when the
underlying source  of f eder al jurisdiction is diversity

jurisdiction. See Univ. of RI1. v. AW Chesterton Co., 2 F.3d
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1200, 1202-03 (1st Cr. 1993). The Amendnent also restricts the
jurisdiction of the federal courts to hear private clains based on

federal causes of action created by the Congress, see Edel man v.

Jordan, 415 U.S. 651, 662-64 (1974), subject to the Ex Parte Young

exception for injunctions against state officers, Ex Parte Young,

209 U. S. 123, 159 (1908). Inportantly, the Court has recently held
that the Amendnent's inherent notions of state sovereign imunity
i npose restrictions on the power of Congress, acting under certain
Article | powers, to create privately enforced federal causes of

action against the states. Semnole Tribe v. Florida, 517 U.S. 44

(1996) . Were the Eleventh Amendnent bars jurisdiction over a
claim in federal court, the states may decline on sovereign

imunity grounds to entertain such an action. Alden v. Mine, 527

U.S. 706, 731-32 (1999).

While this case is a diversity action for breach of
contract, the criteria for rules about what is an arm of the
state have not varied with whether the basis for federal
jurisdiction is diversity or federal question. Accordingly,
any arm of-the-state conclusion here has inplications for the
enforceability of federal |aws enacted under Article | in

suits by private persons agai nst PRCCCC.

Thus, where an entity clains to share a state's

sovereignty and the state has not clearly demarcated the entity as
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sharing its sovereignty, there is great reason for caution. |t
woul d be every bit as nmuch an affront to the state's dignity and
fiscal interests were a federal court to find erroneously that an
entity was an arm of the state, when the state did not structure
the entity to share its sovereignty. The consequences of an arm
of -t he-state finding are considerable. For exanple, where a state
consents to suit in its own courts, such an armof-the-state
finding may pose a threat to the state treasury, even if the state
has not structured the entity so as to put its treasury at risk.
In an era when nmany states face budget crises and inpose cutbacks
on recogni zed state agencies, yet another claimant on the treasury

may not be wel coned.

Not all entities created by states are neant to share
state sovereignty. Some entities may be part of an effort at
privatization, representing an assessnent by the state that the
private sector may performa function better than the state. Cf.
Ri chardson v. MKnight, 521 U S. 399, 405-07 (1997) (discussing
advantages of private sector entities performng governnment
functions and role of private contractors in prison
adm ni stration). Sonme entities may be neant to be commerci al
enterprises, viable and conpetitive in the marketplace in which
they operate. Such enterprises nmay need incentives to encourage
others to contract with them such as the incentives of application

of usual | egal standards between private contracting parties. The
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dollar cap on recovery found in many state sovereign immunity
statutes would be a powerful disincentive to a private party to
contract with an entity, unless the private party first obtained a

wai ver of immunity from the entity. See generally Defendini

Collazo v. Commonwealth of P.R, 134 D.P. R 28 (1993), avail abl e at

1993 W 839857 (discussing limted waivers of sovereign immunity
under Puerto Rico |aw). In Puerto Rico, a breach of contract
action agai nst the Compnweal th i s capped at $75,000. 32 P.R Laws

Ann. § 3077(c) (2001).

A conclusion that the entity is beyond the control of
privately enforced Article | legislation enacted by the Congress
may al so be undesirable to a state. A state may not have intended,
for exanple, that the enployees of the entity be unable to
privately enforce the Fair Labor Standards Act, 29 U S.C. 8§ 201-
219 (2000), see Alden, 527 U.S. at 712 (disnmissing FLSA | awsuit by
state enpl oyees on grounds that Congress, acting pursuant to its
Article | powers, could not abrogate the sovereign inmunity of
states in state court); or Title | of the Anericans wth

Disabilities Act, 42 U.S.C. 88 12111-12117 (2000), see Garrett, 531

U.S. at 360 (holding that suits by state enpl oyees to recover noney
damages for a state's failure to conply with the provisions of
Title I of the ADA are barred by the El eventh Amendnent); or the
Age Discrimnation in Enploynent Act, 29 U S C 88 621-634, see

Kimel v. Fla. Bd. of Regents, 528 U S. 62, 82-83 (2000) (holding
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t hat ADEA' s purported abrogation of the states' sovereign imunity
is invalid because ADEA is not "appropriate |egislation" under
section five of the Fourteenth Amendnent); or provisions of the
Fam |y and Medical Leave Act, 29 U S.C. 88 2601-2654, see Laro v.

New Hanpshire, 259 F.3d 1, 4 (1st Cr. 2001) (invalidating on

El eventh Anendnent grounds a private cause of action for noney
damages against the state wunder the personal nedical |eave
provi sion of the FMLA). A state could adjudge that those effects
may be unwanted disincentives to people who m ght otherw se seek
enpl oynent with the entity, or that it is unwise to differentiate
the entity's enployees fromthose in the private sector. In sum
states set up entities for nmany reasons. An erroneous armof-the-
state decision may frustrate, not advance, a state's dignity and

its interests.

Agai nst that context of the serious consequences on both
sides of this issue, it is the devel opnents in the armof-the-state
case law from the Supreme Court which bind us here. The nost

recent full discussion of the doctrineis in Hess. Hess, |ike Lake

Country before it, involves an entity created by two states under
t he Conpact O ause of the Constitution. A closely divided court in
Hess hel d that the Port Authority Trans-Hudson Cor poration was not
an armof the state. As noted above, the Hess analysis explicitly
recogni zes the Eleventh Anmendnent’'s twin interests: protection of

the fisc and the dignity of the states. 513 U S. at 39-40, 47.
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As to bi-state Conpact Cl ause entities, the Hess court

continued the general approach taken in Lake Country:

W would presune the Conpact C ause agency does not
qualify for El eventh Amendrment inmunity "unless there is
good reason to believe that the States structured the new
agency to enable it to enjoy the special constitutiona

protection of the states thenselves and that Congress
concurred in that purpose.”

ld. at 43-44 (quoting Lake Country, 440 U.S. at 401). Putting

aside the question of presunption, Hess requires a two-step

anal ysis. Accord Harter v. Vernon, 101 F.3d 334, 337 (4th Grr.

1996). The first step of the analysis concerns how the state has
structured the entity. This step, we think, pays deference to the
state's dignitary interest in extending or wthhol ding Eleventh
Amendnent imunity froman entity. After all, a state may easily
make clear by statute its view that an entity is to share the
state's immunity. Were the state has not nade a cl ear statenent,
its dignity interests are nonethel ess protected by an exam nation
of the structure the state has chosen to establish. |In evaluating
whet her the state had structured an agency to be an arm of the
state, Hess |ooked at "various indicators of inmunity or the

absence thereof."’” 513 U. S. at 44.

" Anong the indicators Hess consi dered were:

1. extent of state control including through the appointnent
of board nenbers and the state's power to veto board actions or
enlarge the entity's responsibilities;

2. howthe enabling and i npl enenting | egi sl ati on characterized
the entity and how the state courts have viewed the entity;

3. whether the entity's functions are readily classifiable as
state functions or |ocal or non-governnental functions; and
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If the structural indicators point in different
directions, then the second stage of analysis conmes into play. At
this stage, the vulnerability of the state's purse is the nost
salient factor in the El eventh Arendnent determi nation.® Were it
is clear that the state treasury is not at risk, then the contro
exerci sed by the state over the entity does not entitle the entity

to El eventh Anendnent imunity. See id. at 47-49.°

4. whether the state bore legal liability for the entity's
debts. See 513 U. S. at 44-46.

8 This Hess vulnerability inquiry includes exam nation of
t hese, anong other, factors: whether the state |laws inpose an
obligation on the state to be responsi ble for paynent of judgnents
against the entity (on this point federal courts are not free to
assunme that a state will voluntarily assume the paynent of the
entity's debts if the entity is in need); other sources of revenue
for the entity; and whether the agency is so structured that, as a
practical matter, the state anticipated budget shortfalls that
woul d render the entity constantly dependent on the state. [1d. at
49-50.

® Although the dissent in Hess would reach a different
conclusion on the facts there, it agrees that the key initial
guestion is whether "the State has structured the entity in the
expectation that inmunity will inhere.” [1d. at 58 (O Connor, J.
di ssenting). The dissent also agrees that if the entity's
liabilities are funded by the taxpayers' dollars, then there is
El eventh Amendnment imunity. |d. at 60-61. The Hess dissent did
not agree that the converse was true: that if the state treasury
was not directly inplicated, then there would be no imunity. The
di ssent would then ask whether the state "possesses sufficient
control over an entity perform ng governnmental functions that the
entity may properly be called an extension of the State itself."
Id. at 61. If "the lines of oversight are clear and substantial --
for exanple, if the state appoints and renoves an entity's
governing personnel and retains veto or approval power over an
entity's undertakings" -- then, on the dissent's reasoning, the
entity should be deemed an armof the state for El eventh Amendnent
pur poses. |d.
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In the aftermath of Hess, the circuits alnost uniformy
find that, when there is an anbiguity about the direction in which
the structural analysis points, the potential paynent from the
state treasury is the nost critical factor in determ ni ng whet her
an entity is operating as an armof the state. See 17A J. W Mbore

et al., More's Federal Practice 8 123.23(4)(b), at 123-60 & n.51

(3d ed. 2000) [hereinafter Moore's] (collecting cases).

The question for the |lower federal courts beconmes what
parts of Hess govern the analysis of an intra-state entity such as
PRCCCC. Conpact Clause entities by their nature involve different
federalismconcerns than intra-state entities. Several objections
m ght be made to applying Hess here. The presunption announced in
Hess may be limted to nulti-state entities. It mght also be
t hought that the two-step Hess analysis applies only to nulti-state
Conmpact Cl ause entities, and so not to a public corporation forned
by t he Cormonweal th alone. O it m ght be thought, nore generally,
that Hess is inconsistent with | ater El eventh Anrendnent case | aw,
and so should not be taken as establishing doctrine controlling

now.

Hess itself noted there was reason to treat Conpact

Clause entities somewhat differently. 513 U S. at 42 ("There is
good reason not to anmal gamat e Conpact Cl ause entities with agencies
of one of the United States for Eleventh Anendnent purposes.”)

(internal quotation omtted); accord Hadley v. N__Ark. Cnty.
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Technical Coll., 76 F.3d 1437, 1439 (8th Cr. 1996) (interpreting

Hess) . "As part of the federal plan prescribed by the
Constitution, the States agreed to the power sharing, coordination,
and unified action that typify Conpact Cl ause creations.

[T]he federal tribunal cannot be regarded as alien in this

cooperative, tri-governmental arrangenment." Hess, 513 U. S. at 41-

42. Here, by contrast, the federal governnment is not a party to
the arrangenent. As a result, we think the presunption announced
in Hess -- a presunption against an entity being an arm of the
state -- applies only to Conpact Cl ause entities, and the | ogic of

it does not extend to the two other categories of cases.

We concl ude, however, that the two-step anal ysis of Hess
isnot limted to Conpact C ause entities. Several reasons support
this concl usion. First, Hess is founded on the twin reasons
under | ying the El eventh Anendnent, reasons common to all categories

of cases. Further, the Hess court cited Metcalf & Eddy, which did

not involve a nulti-state Conpact C ause entity, anbng cases
supporting the point that "the vulnerability of the State's purse
[is] the nost salient factor in El eventh Amendnent determ nations.”
Hess, 513 U.S. at 48. Hess also cited cases from four other
circuits adhering to that principle when the entities involved
included intra-state authorities, as well as political subdivisions
and bi-state entities. 1d. at 48-49. There is no indication the

court intended to differentiate in the application of its ngjor
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tests depending on the nature of the entity. Thus, Metcalf & Eddy

f oreshadowed Hess's determ nation that when there is anbiguity from
the structure about whether an entity is an armof the state, the

primary focus is on the risk to the state treasury.

Next, the circuits have al so viewed Hess as applying to
political subdivision and intra-state corporation cases. Mncuso

v. N.Y. State Thruway Auth., 86 F.3d 289, 293 (2d Cr. 1996)

("Al though Hess invol ved a bi-state entity, we neverthel ess believe
that it is the proper starting place for our Eleventh Amendnent

inquiry inthis case,” involving anintra-state entity); see, e.q.,
Harter, 101 F.3d at 337-40 (applying Hess to determ ne whether an
entity should be characterized as a political subdivision or a

stat e agency).

Final ly, Auer v. Robbins, a case involving anintra-state

entity, the Board of Police Conm ssioners, supports our reading
that the two-step anal ysis applies beyond Conpact Cl ause entities.
In a footnote, the Court held the Board was not an armof the state
because the state was not responsible for the Board s financi al
liabilities and the only formof state control was the governor's
power to appoint four of five Board nenbers. 519 U S. at 456 n. 1.

The Court did not cite to its earlier precedent, such as M.
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Heal thy, but rather to its bi-state conpact cases, Hess and Lake

Country. 1°

As to the nore general concern, sone have questioned

Hess's viability inlight of Seminole and its aftermath. See Thi el

v. State Bar, 94 F.3d 399, 401-03 (7th Gr. 1996) (view ng Hess as
inmplicitly limted by Seminole). Hess's enphasis on protection of
the state fisc as a primary conponent of an armof-the-state
anal ysis has been criticized as not entirely consistent with the
br oader El eventh Amendnent interests established by other and | ater

cases. See C.M Vazquez, Wat |Is Eleventh Anmendnment

| munity?, 106 Yale L.J. 1683, 1731-32 (1997); see also Thiel

94 F.3d at 401-02.

One response would be that Hess was concerned with an
entirely different problem Semnole and its progeny are addressed
to what protection is given the state by the El eventh Anendnent.
Hess is concerned with who is entitled to share that protection.
Wen the state has not made it clear through structure that an

entity is to share its immunity, there is reason not to reach a

19 I'n Regents of the University of Californiav. Doe, the Court
sai d generally:

O course, the question of whether a noney judgnent against a
state instrunentality or official woul d be enforceabl e agai nst
the State is of considerable inportance to any eval uati on of
the rel ationship between the State and the entity bei ng sued.

519 U. S, at 430.
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result inconsistent with what the state has apparently hoped to
effectuate (that is, an independent entity) unless there is a risk

to the state fisc.

Anot her response would be that Semi nole and its progeny
affirm the longstanding view, operationalized in Hess, that the
El eventh Amendnent exists to protect the fiscal and dignity
interests of the state. Sem nole, 517 U.S. at 58. The first prong
of Hess pays consi derabl e deference to the dignity interests of the
state, focusing on both explicit and inplicit indications that the

state sought to cloak an entity inits El eventh Arendnent i munity.

Finally, even were the criticism to have force, Hess
bi nds us and has not been overruled. To the contrary, it has been
consistently cited by the Court.' W nust follow it until the

Suprene Court decides otherwise. State Gl Co. v. Khan, 522 U S.

3, 20 (1997) ("[I]t is this Court's prerogative alone to overrule

one of its precedents."); Rodriguez de Quijas v. Shearson/Am

Express, Inc., 490 U S. 477, 484 (1989).

Accordingly, in the aftermath of Hess, Auer and Regents

of the University of California, we think the Hess anal ysi s governs

and has refined the Metcalf & Eddy analysis, which is consistent

11 E.g., Solid Waste Agency v. U.S. Arny Corps of Eng'rs,
531 U. S. 159, 174 (2001); Alden, 527 U S. at 746; Sem nol e,
517 U. S. at 58.
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wWith Hess. W view Hess as involving two key questions, wth many

factors instructive on each:

1. Has the state clearly structured the entity to share
its sovereignty? This evaluation is undertaken!? in |ight of the

different factors described in Hess, Lake Country and Mtcalf &

Eddy.

2. If the factors assessed in analyzing the structure
point in different directions, then the dispositive question
concerns the risk that the damages will be paid fromthe public

treasury. This is the rule of Metcalf & Eddy, valid today as well

2 Lest our focus on the structure created by the state be
m sunder stood, whether an entity is entitled to partake of a
state's El eventh Amendnment imrunity is a question of federal |aw,
not state | aw

Utimately, of course, the question whether a particul ar
state agency has the sane kind of independent status as
a county or is instead an armof the State, and therefore
"one of the United States" within the meaning of the
El eventh Amendnent, is a question of federal |aw  But
that federal question can be answered only after
considering the provisions of state |aw that define the
agency's character.

Regents of the Univ. of Cal., 519 U S at 429 n.5. The Suprene
Court has adverted to state | aw, but has not defined what role it
is to play. See, e.g., M. Healthy, 429 U S at 280. I n Hess
itself the majority declined to adopt the state court's
characterization of the agency. See 513 U S. at 45 (hol ding that
the Port Authority does not enjoy Eleventh Amendnent imunity
despite the fact that "[s]tate courts . . . repeatedly have typed
the Port Authority an agency of the States rather than a muni ci pal
unit or local district").
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This analysis focuses on whether the state has legally or

practically obligated itself to pay the entity's indebtedness.

The control asserted by the state is an inportant guide
to the initial inquiry. But where the evidence is that the state
did not structure the entity to put the state treasury at risk of
payi ng the judgnent, then the fact that the state appoints the
majority of the governing board of the agency does not itself |ead

to the conclusion that the entity is an armof the state.

B. Application of Standards

We now apply these standards to the facts of this case.
There are no factual findings of disputed facts by the district
court, as the issue was decided under Rules 56 and 12(b)(6).?*

PRCCCC does not claimthat there were disputed facts requiring
resolution by the trial court. The parties do draw different
conclusions fromthe undi sputed financial records of PRCCCC.

We consi der the facts fromadm ssi bl e evidence that are gernane to
El eventh Anendnent immunity in the |light nost favorable to the non-
noving party, drawing all reasonable inferences in that party's

favor. Wjcik, 300 F.3d at 96.

3 W treat the Fed. R Cv. P. 12(b)(6) notion raising
PRCCCC s Eleventh Amendnent defense as a notion for summary
judgment, since both parties presented and the court did not
excl ude evidence outside the pleadings. Fed. R Cv. P. 12(b).
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1. Structuring of PRCCCC

a. The Enabling Act

The enabling act that created PRCCCC, 24 P.R Laws Ann.
88 343- 343k (2000), does not by its ternms structure PRCCCC to be an
armof the state. 1In fact, it suggests exactly the opposite. The
act creates an "entity which is independent and separate from any
other agency or instrunentality of the Government of the
Commonweal th of Puerto Rico." 1d. § 343a. Mor eover, PRCCCC is
explicitly enpowered to enter into contracts with the state
specifically the Comonwealth's Departnment of Health, the
University  of Puerto Rico, and "any ot her bodies or
instrunentalities of the Commonwealth of Puerto Rico."'* 1d. §
434b(n). Further, the act provides that PRCCCC may "borrow' noney
from the Commonwealth, id. 8§ 343b(g), and that the Commonweal th
will charge it rent for use of its building, which "shall help to
anortize the debt for a period of thirty (30) years," id. 8§ 343g.
The Board is authorized to create a budget, which it nust submt to
the legislature, but the budget is required to stay "within the

limts of [ PRCCCC s] estimated i nconme so as to keep fromincurring

 In PRCCCCs favor is that it has been exenpted from all
taxes and fees collected by the governnment of Puerto Rico and its
political subdivisions. Id. § 343e. By like token, that very
| anguage indicates it is not a political subdivision. In reference
to PRCCCC s tax exenpt status, FMC executive Watson observes that
many of the private hospitals he has dealt with are al so exenpt
fromlocal taxes and duties.
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shortfalls." 1d. 8 343h. Inportantly, the act does not say the

treasury of the Commonwealth will pay for those shortfalls.?®®

Nonet hel ess, in PRCCCC s favor, the act does not contain
| anguage declaring that the Commonwealth is not responsible for
PRCCCC s debt, as was true of the statutory schenes in Metcalf &

Eddy, see 991 F.2d at 940, and Royal Caribbean Corp. v. Puerto Rico

Ports Authority, 973 F. 2d 8, 11 (1st Cr. 1992). In that sense,

this is a closer case.

b. Oher State Statutes

PRCCCCrelies on statutes outside its own enabling act to
argue that it is an armof the state. It points to the definition
of public funds set forth in 33 P.R Laws Ann. § 3022(11), (14),

whi ch provi de:

(11) Comonwealth of Puerto Rico -- Conprises its
muni ci palities, agencies, public corporations, political
subdi vi si ons and ot her dependenci es or instrunentalities.

(14) Public funds or public treasury -- Means all bonds
or liabilities and evidences of indebtedness and all
noneys bel ongi ng to t he Gover nnent of the Commonweal t h of
Puerto Rico, the nunicipalities, agencies, public,
muni ci pal and state corporations, political subdivisions

¥ I nterestingly, PRCCCC' s own evidence showed t hat one of
the purposes of <creating the public corporation was that
public funds allocated to the hospital "could be insul ated
from the budgetary constraints the [Commonwealth's] Health
Departnment al ways had." Anot her purpose was to serve as
“"justification to '"privatize' the health system" These are
also indicia that the Commnwealth wanted PRCCCC to be at
arm s length, not to be an arm of the state.
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and ot her dependenci es, and all noneys, securities, bonds
and evidences of indebtedness received and kept by
of ficials or enpl oyees of the aforenenti oned entities, in
their official character.

We reject for four reasons the contention that this definition of
public funds is a statenent that all "public corporations”
established by Puerto Rico are arns of the state. First, the
definitions are explicitly limted to the subtitle in which they
appear, a part of the Penal Code of Puerto Rico. See id. § 3022.
Second, when Puerto Rico has chosen to make an entity an armof the
state, it has used other | anguage. For exanple, the Medi cal
Services Adm nistration (MSA), another health care entity created
by the Conmonweal th,'® was "created as an instrunentality of the
CGovernnent of the Commonwealth of Puerto Rico, attached to the
Commonweal th Departnent of Health . . . under the direction and
supervision of the Secretary of Health.”" 24 P.R Laws Ann. 8§ 342b;

see Rodriquez Diaz v. Sierra Mirtinez, 717 F. Supp. 27, 29-31

(D.P.R 1989). Third, it is a maxi mof statutory construction that
the nore specific statute, here PRCCCC s enabling act, governs over

the nore general, such as the definitions in 8 3022. See In re

16 PRCCCC wi t ness Zapata asserts clains that the structure of
the PRCCCC is "simlar, if not identical" to that of the public
medical center known (in English) as the Medical Services
Adm ni stration (NSA). This is wuntrue, as discussed above.
Furthernore, unlike the PRCCCC enabling |egislation, see 24 P.R
Laws Ann. 88 343-343k, the MSA enabling | egislation provides that
civil litigants against the MSA are subject to the cap on recovery
est abl i shed under the Commonweal th's state sovereign i munity, 24
P.R. Laws Ann. § 343g.
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Weinstein, 272 F.3d 39, 43 (1st Cr. 2001). Fourth, such a
construction would be inconsistent with a nunber of our cases
finding various public authorities and corporations created by

Puerto Rico not to be arns of the state. See, e.q., Mtcalf &

Eddy, 991 F.2d 935; Royal Carribean Corp., 973 F.2d 8 (Breyer,

CJ.).

c. State Court Decisions

Apart from the statutory schemes, we consider how the
state courts have treated PRCCCC. The Supreme Court has found
state court decisions a useful resource. See Hess, 513 U.S. at 45;
Mor, 411 U.S. at 720-721. PRCCCC has not provided us with a
single opinion froma court of Puerto R co holding that PRCCCC is
part of the government of Puerto Rico, or, for that matter, that
t he Cormonweal th will stand behi nd PRCCCC s debt.?” 1t is PRCCCC s

burden to do so. See Wjcik, 300 F.3d at 99; Gragg v. Ky. Cabi net

for Wwirkforce Dev., 289 F.3d 958, 963 (6th Cir. 2002); Skelton v.

Canp, 234 F.3d 292, 297 (5th Cr. 2000).

PRCCCC points to the Penal Code, stating that PRCCCC
enpl oyees are consi dered public enpl oyees under the Penal Code of
Puerto Rico. The Penal Code's definition of a public enployee,

which is expressly limted to the subtitle in which it appears, see

7 PRCCCC refers to a 1987 opinion by the Attorney
General ; we do not read that opinion as supporting PRCCCC even
assum ng, dubitante, that it has some authoritative val ue.
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33 P.R Laws Ann. 8 3022, includes persons working for nunicipal
and | ocal government bodies and other entities that do not enjoy
El eventh Amendnent inmunity, see id. § 3022(16). Meanwhile, other
statutory definitions of public enployee seem to exclude PRCCCC
enpl oyees. See, e.g., 3 P.R Laws Ann. 8 729c(b) (chapter on
conpensati on and benefits of governnent personnel adopts definition
of enpl oyee that specifically excludes "the officials and enpl oyees

of the public corporations and of the University of Puerto Rico").

d. Functions of PRCCCC

PRCCCC contends that its functions are those of a
governnent. If true, that would assist its structural argunent.
PRCCCC points to no judicial authority to support its proposition.

Instead, it offers three argunents.

First, Zapata contends that PRCCCC is an essential
conmponent of the Comonwealth's strategy to conply with its
obligation, under the Constitution of Puerto R co, Article I1,
Section 20, to provide health care to indigent residents. It
appears Section 20 is not binding. The Constitution of Puerto Rico
had to be approved by the U S. Congress before going into effect.

Fi gueroa v. People of P.R, 232 F.2d 615, 620 (1st Cir. 1956).

Congress conditioned its approval of the Puerto Rico Constitution
partly on deletion of Article Il, Section 20. See Pub. L. No. 82-
447, 66 Stat. 327, 327 (1952). Furthernore, Article Il, Section 20

appears to have been i ntended as an aspirational statenent, nodel ed
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on | anguage in the Universal Declaration of Human Ri ghts, rather
than as a basis for legal obligations. The Section enunerates a
list of human rights including the right to work, the right to an
adequate standard of living, and the right to nedical care; it then
states, "The rights set forth in this section . . . require, for

their full effectiveness, sufficient resources and an agri cul tural

and industrial developnent not yet attained by the Puerto Rican

comunity." (enphasis added).

Second, PRCCCC s enabling legislation says that it wll
be responsible for public policy relating to the provision of
cardi ovascul ar services in Puerto Rico. 24 P.R Laws Ann. 8§ 343b.
PRCCCC presents no evidence indicating that it has hel ped set
policies applicable to other facilities in Puerto Rico. It
acknow edges, noreover, that since the Commonweal th carried out a
maj or health reform in 1993, PRCCCC has conpeted with private
hospitals for |legislative appropriations and other pubic funds
all ocated for cardiovascular surgery.® This reform presunmably

di m ni shed any policymaki ng function of PRCCCC.

Third, Zapata observes that PRCCCC s m ssion includes
training nmedical students, interns, and residents from the
University of Puerto R co (a public university). But many

hospital s unaffiliated with state governments (or the Comonweal t h)

¥ Further, Watson notes that PRCCCC functions with respect to
Its vendors |ike a private, rather than a governnent, hospital.
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enploy (and train) interns and residents from state nedical

school s.

The provision of nedical care, in our econony, isS not
primarily a state function. Even nedical care for the poor is a
responsibility often inposed on private hospitals, through free
care pools, Medicaid, and other devices. The difficulty of
containing costs for these services nay be exactly why Puerto Rico
has chosen in PRCCCC s enabling act not to make its treasury
accountable for PRCCCC s debts. That PRCCCC receives Medicaid
fundi ng does not distinguish it from a private sector hospital
either not-for-profit or for-profit. A nosaic of nedical providers
serves the poor and the uninsured, and nothi ng about PRCCCC narks

it as serving a uniquely governnental function.

e. Control by the State

PRCCCC al so argues that it is subject to a fair degree of
control by the Conmonweal th. Under the enabling act, the Board is
conposed of seven nenbers, three of whomare ex officio nenbers and
are high-ranking state officials. 33 P.R Laws Ann. 8 343(c). The
governor appoints the remaining four menbers to four-year terns.
The Secretary of Health of Puerto Rico is chairman of the Board.
The votes of four nenbers are needed for action; thus the ex

of ficio nmenbers presunably vote

-31-



The governor's appoi ntnent power over the board is not
enough in itself to establish that PRCCCC is an arm of the state.
See Auer, 519 U S. at 456 n.1l. The statute itself does not give
t he governor power to renove Board nenbers, and it is uncl ear where
such power resides.! Nor does the statute give the Commobnweal th
veto power over the decisions of the Board, a key elenment of

control .

In her statenent, Lugaro asserts that the governor
i ntervenes periodically i n PRCCCC nmanagenent and personnel issues.
She asserts that the Commonweal th's Conptroller audits PRCCCC. She
also says that the Executive Director and other key PRCCCC
personnel have to file annual reports with the Governnent Ethics
O fice. These are indicia of control, but hardly determ native in

view of the statutory structure. ?°

19 PRCCCC, which bears the burden of proof, offers only
i nadm ssi bl e hearsay evidence on this point. See Vazquez v.
Lopez- Rosario, 134 F.3d 28, 33 (1st Cir. 1998) ("Evidence that
is inadm ssible at trial, such as inadm ssible hearsay, may
not be considered on summary judgnent.").

20 Even the view of the dissent in Hess on the inportance of
control does not assist PRCCCC Though it does not propose a
bright-line rule demarcating the l|level of control necessary to
warrant a finding that an entity is an armof the state, the Hess
di ssent does observe that such a findingis warranted "if the State
appoints and renoves an entity's governing personnel and retains
veto or approval power over an entity's undertakings.” Hess, 513
U S at 61 (O Connor, J., dissenting); see Brotherton v. C evel and,
173 F.3d 552, 561 n.5 (6th Cr. 1999). Key elenents of control
such as veto power, are absent here.
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We cannot say the indicia all point in the direction of
PRCCCC being an arm of the state and so reach the second stage of

t he anal ysi s.

2. Wuld the Commpnwealth's Treasury Be bligated to Pay a
Judgnent Agai nst PRCCCC?

Qur next inquiry is whether any judgnent in this action
woul d be paid by the Coomonwealth's treasury. As Hess expl ai ned,
"If the expenditures of the enterprise exceed receipts, is the

State in fact obligated to bear and pay the resulting i ndebtedness

of the enterprise? Wen the answer is "No' -- both legally and
practically -- then the El eventh Anendnent's core concern is not
inplicated.” 513 U.S. at 51. Thus we exam ne two areas: what is

said by state law on the topic? and what in fact has happened.

The enabling act does not, as we have said, nake the
Commonweal th liable for the debts of PRCCCC. Still, it could be
that the Comonweal th has assuned that obligation in fact, either
directly or indirectly, by providing virtually all the funds needed
for the operation of PRCCCC. The facts, discussed bel ow, show t hat

the Commonweal th has not done that. Rather, the Commbnweal t h has

21 Zapata states that the team of experts which advised the
| egi sl ature on the creation of PRCCCC concl uded that sixty percent
of the hospital's revenues would need to conme from | egislative
appropriations. If that is so, then the fact that PRCCCC s
enabling | egislation does not require the | egislature to provide a
fi xed percentage (or other level) of support for PRCCCCis telling.
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left itself free to provide or not provide funds to PRCCCC as it
sees fit, and it has not cone close to obligating itself to assune
t he burden of payi ng PRCCCC s debt. The Conmonweal t h has provi ded
for PRCCCC to have i ndependent sources of revenue and, indeed, the
majority of PRCCCC s funding now cones fromsources other than the

Commonweal th's treasury.

W start with the statutory schenme and consider two
factors: the provisions as to funding of debts and any provi sions
for raising revenues. There are no provisions for funding of
PRCCCC s debts, just an adnonition in the enabling act that PRCCCC
must live within its neans. The legislative intent seens to be
t hat PRCCCC not incur debts that it cannot pay from budgeted suns.
As to revenue, the statutory schene contenplates a nunber of

sources of inconme. The statute provides that PRCCCC nay

1. borrow nmoney from any funding source, 24 P.R
Laws Ann. 8§ 343Db(Q);

2. sell its services to private entities, id. §
343b(k);

3. sell materials to private entities, id. §
343b(m;

4. request and accept federal, state, or other funds
and grants, 8 343b(0); and

5. ent er with ot hers into a cor poration
partnership, joint venture, or association, id. §
343b(r).

In addition, the statute provides that PRCCCC nmay i ssue bonds, id.
8§ 343k. It is noteworthy that the Commonweal th is not a guarantor

on t he bonds.
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PRCCCC replies that the capacity to i ssue bonds and rai se
revenues is a "dead letter." That is because private | enders wl|
not provide financing "unl ess the Coomonweal th funds are pl edged as
warranty of paynent through the Ofice of Managenent and Budget.
Wth an operating deficit that exceeds an [annual] average of $7
mllion . . . PRCCCC does not have the credit that will enable it
to borrow noney and obtain | oans, nuch | ess issue bonds." Though
rel evant, this evidence does not show that PRCCCC s debts woul d

becone the Commonweal th's.

PRCCCC also points to the language of the 1986
appropriations act, which provided PRCCCC with $500, 000 in initial
wor ki ng capital. Act of June 30, 1986, No. 51, at p. 170, § 13,

quoted in 24 P.R Laws Ann. 8§ 343, history. The bill also said:

The funds needed in subsequent years to carry out the
pur poses of this act [chapter] shall be consigned in the
General Expense Budget of the Governnment of Puerto Rico.

Id. There are three responses to the argunent. First, this is
| anguage in an appropriations act for a particular year. Such acts
normal ly expire within the year, and PRCCCC has not presented any
argument that the |anguage nust be read to extend to all future

years. See Mnis v. United States, 40 U S (15 Pet.) 423, 445

(1841). Second, this | anguage was not put into the codified |aw

enacted in 1986, nor has it been added since then. Third, in

- 35-



practice the legislature did not consider itself bound by that

| anguage in years after 1986.

PRCCCC s other argunent is that it is required to submt
an operating expenses and capital investnents budget to the
legislature. 24 P.R Laws Ann. 8§ 343h. That al one does not show
that PRCCCC s debts will be paid by the Commpnweal th; it is better
read as inposing discipline neant to discourage PRCCCC from
bui | di ng up unpaid debts. There is, noreover, no evidence in the
record (and the burden is on PRCCCC) that PRCCCC took any steps to
conmply with this requirenment before February 25, 2002, nore than
three nonths after it formally asserted an Eleventh Anmendnent

defense to FMC' s | awsui t. ??

W turn to what in practice has happened. "If the state
substantially funds the entity, those funds would be a probable
source to satisfy any judgnent against the entity. On the
contrary, if the entity has taxing powers and can issue bonds,
state funds m ght not be at risk inlitigation against the entity."

Moore's, supra, 8§ 123.23[4][b], at 123-57 to 123-58.

PRCCCC witness Bustelo states that PRCCCC receives
several types of financial support from governnment entities: (a)

| egi sl ative appropriations; (b) reinbursenents from insurance

22 On February 25, 2002, Lugaro requested a legislative
appropriation to pay the rent during FY 2001 and FY 2002 and cover
the rest of PRCCCC s deficit.
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conpani es |inked to the Departnent of Health; (c) paynents fromthe
Cty of San Juan; and (d) "indirect subsidies,” which are
effectively short-term loans, from public utilities and other
public corporations. Because of PRCCCC s relationship to the
state, Bustelo contends, public corporations such as PRCCCC s
| andl ord have not initiated eviction proceedings or otherw se

deni ed servi ces when PRCCCC s paynents were | ate.

W start with the nost recent history. In FY 2001,
PRCCCC recei ved over $50 million in revenues. It received nothing
in legislative appropriations, although it was running a $12
mllion deficit. In FY 2002, it again received no |egislative
appropriation. Mst of PRCCCC s revenues are fromfees for patient
services received from private insurance conpanies, patients,
Medi care, Medicaid, or the Commonweal th's public health system 23
just as revenues conme in to private hospitals in Puerto Rico.
Looki ng back further, PRCCCC s |egislative appropriations anmounted
to less than 14 percent of its total revenues from fiscal years

1993 to 2001.

23 Although the Commonwealth participates in Mdicare and
Medicaid, it al so has a separate public health system Medicare is
a federally funded program overseen by part of the federal
governnent; Medicaid is a jointly funded federal-state program
overseen by federal and state entities but usually adm nistered at
the county Ievel. By contrast, the Comonwealth's own public
health system recei ves no federal funding.
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In its role as an insurer, the Commonwealth also
rei mbur sed PRCCCC for particul ar nedi cal procedures. Even counting
t hese rei nbursenents, the share of PRCCCC revenues com ng fromthe
Puerto Rico government between FY 1993 and 2001 was about 41
per cent. These reinbursenents were presunmably nmade under the
Commonweal th's public health system and the Medicaid program
Since private, for-profit hospital s receive these rei nbursenents as
a matter of course, it is doubtful whether they should be counted
for El eventh Amendnent purposes. W do not count paynents nade by

the municipality of San Juan as revenue fromthe state treasury.

Overal |, the share of fundi ng provided by the | egi sl ature
and by the Commonwealth as a whole has dimnished sharply over
time. In FY 1993 and 1994, the first tw years for which figures
are avail abl e, the | egi sl ature provi ded approxi mately 21 percent of
PRCCCC s revenues by appropriation. Counting insurance
rei nmbursenents as wel |l as appropriations, the Commonweal t h provi ded
over 64 percent of PRCCCC s revenues during that period. In FY
2000 and 2001, the last two years for which conplete figures are
avai l abl e, the | egi sl ature provi ded approxi mately 8 percent and t he
Commonwealth in toto provided approximately 26 percent of its
revenue. As noted above, the | egislature provided no appropriation
what soever during FY 2001 or FY 2002. The elimnation of any
| egislative appropriations presumably reflects the fact that

PRCCCC s operational revenues -- that is, its fees from providing
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cardi ovascul ar nedi cal care to patients -- increased by

approxi mately 400 percent between FY 1993 and FY 2001.

PRCCCC argues that this accounting understates the
Commonweal th's actual contribution to PRCCCC because public
utilities and other allegedly governnent-controlled public
corporations have al |l owed PRCCCC to receive services w t hout paying
for them The record refutes this argunent. Like virtually al
busi nesses, PRCCCC has accounts payable: bills fromsuppliers for
goods and services purchased on credit. There is every indication
that, as a general practice, PRCCCC pays its accounts to public
utilities and other public corporations. For exanple, Bustelo
stated that the legislative appropriation has been used nainly to
pay PRCCCC s |argest account payable: its debt to the Public
Housi ng Administration (PHA), the state agency that owns its
physi cal plant. PRCCCC has not shown that it has failed to pay any
debt, apart fromits FY 2001 debt to the PHA, in a tinely fashion.
Mor eover, the FY 2001 PHA debt was only unpaid as of March 2002,

and accounts payable are typically due within 12 nonths.

Between FY 1993 and FY 2001, PRCCCC s operationa
expenses exceeded its total revenues by approxinmately $18 mllion.
The i ncone statenent does not provide any detail on the hospital's
debt structure; nevertheless, there is no evidence distinguishing
this |l evel of debt for an institution whose operational revenues

now exceed $50 m | lion per year fromprivate sector debt. PRCCCC s
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operational revenues have grown at a substantially steeper rate

than its operational expenses between FY 1993 and FY 2001.

The fact that PRCCCC receives significant, but
di m ni shing, state funding (now |l ess than thirty percent counting
all sources, including insurance) is sinply not enough to enable it

to claim El eventh Anendnent i nmmunity. M. Healthy, 429 U S. at

280. In the end, PRCCCC s argunent is sinply that a judgnment woul d
deplete its operating funds, that the Commonweal th m ght choose to
rescue it, and that this would indirectly deplete the state

treasury. W rejected this very argunent in Metcalf & Eddy, 991

F.2d at 941, and do so here.

C. | nsufficiency of Service of Process

The district court made factual findings regarding the

Rul e 12(b) (2) and the associated Rule 12(b)(5) clainms. See Rivera-

Flores v. P.R Tel. Co., 64 F.3d 742, 748 (1st Cir. 1995).

Fi ndi ngs of fact by the district court nmay not be set aside unless
they are clearly erroneous. Fed. R. Civ. P. 52(a); Anderson v.

Cty of Bessener, 470 U S. 564, 573 (1985). There was no error.

Rule 4(h)(1) gover ns service  of process upon
corporations. Proper service under Puerto Rico | aw satisfies Rule

4(h)(1). See Sea-Land Serv., Inc. v. Ceram ca Europa ll, Inc., 160

F.3d 849, 853 (1st Cir. 1998). Under Puerto Rico | aw, process can

be served by "l eaving [a copy of the sunmons and conplaint] at the
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regi stered office or other place of business of the corporation in
t he Conmmonwealth.” 14 P.R Laws Ann. 8§ 3126 (2000). Plaintiff

unquestionably nmet this requirenent.
[l

We affirm the district court's decisions that PRCCCC is

not an arm of the state and so is not entitled to Eleventh
Amendnent i mmunity and that there was adequate service of process.

Costs are awarded to plaintiff.
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