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HOWARD, Circuit Judge. In a case that began with a

snowbal | and culmnated in a seven-day jury trial, plaintiff George
Goodman chal | enges the district court’s rulings on two notions for
judgnment as a matter of | aw and contends that the jury instructions
on his breach of contract claimwere erroneous. He al so appeal s
the district court’s denial of his notion for relief fromjudgnent
pursuant to Fed. R Cv. P. 60(b) on the basis of discovery
m sconduct. We affirm
I. Factual and Procedural Background
The March 19, 1999 Incident

Just after mdnight on March 19, 1999, George Goodman, a
student at Bowdoi n Col |l ege i n Brunswi ck, Mine, threw a snowbal | at
a passing student shuttle van on his way home froma party. The
prank escal ated into a verbal and physical confrontation with the
driver of the van, a fell ow Bowdoi n student naned Nansoo Lee. The
specifics of the encounter were hotly disputed in the student
di sciplinary proceedings that followed, and remain in dispute
today. It was uncontested, however, that Lee followed a retreating
Goodman and put his hand on Goodman’ s shoul der to confront him It
was al so established that Goodman struck Lee in the face severa
times, breaking his nose and causing extensive bleeding and
bruising. Utimtely Goodman was di sm ssed fromthe school .

Goodnman subsequently brought suit in federal court

al | egi ng, inter alia, that the school and sone of its
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adm ni strators had discrimnated against himon the basis of his
race and had breached an agreenent to (1) provide a fundanentally
fair disciplinary process, and (2) conply wth their own
established procedures. The discrimnation clains never reached
the jury — the district court entered judgnent as a natter of |aw
in favor of Bowdoin at the close of Goodnman’s evidence. See Fed.
R CGCv. P. 50(a). W therefore sunmarize the facts relevant to
those claims in the light nost favorable to Goodman as the

nonnovant. Mangla v. Brown Univ., 135 F. 3d 80, 82 (1st G r. 1998).

As Goodman described it, while walking hone wth a
friend, Jason A bres, he threwa snowbal |l at a student shuttle van
The driver, Lee, reacted angrily after Goodman threw a second
snowbal I, threatening to run Goodman over wth the van and backi ng
the van onto the sidewal k toward him Goodman began to wal k away
and told Lee to |leave him alone, but Lee followed him on foot,
turni ng hi maround and punching himin the face. Goodman responded
by punching Lee in the face several tines, at one point stopping to
take off his newwatch and throwit to O bres so that Goodman woul d
not break it or hit Lee with it. Goodman’s fleece jacket was torn
down the front during the scuffle. Lee returned to the shuttle van
to call for help and Goodman returned to his fraternity house,
where he later called canpus security to report that he had been
assaul ted by the shuttle driver. A canpus security officer, Kevin

Conner, took Goodman’s witten statement that night and told



Goodman that his version of the story was consistent with what Lee
had told two Brunswi ck police officers who had interviewed hi m at
t he hospital

The next norning, Goodman contacted Sharon Turner, his
advisor in the dean's office. Turner told Goodman that his
statenent and Lee’s were at odds. This worried Goodman, who feared
that the college mght favor Lee because he was an enpl oyee and
because Lee, a Korean national, was a student of color. Goodnan
believed -- based on articles published in official schoo
publ i cati ons and announcenents about events soliciting input on how
to recruit nore mnority students -- that the coll ege was having
probl ens attracting students of color. Goodman knew that a big
recruiting weekend for mnority students was coming up in a few
weeks and feared that the college would not want to “get rid of”
Lee with such an inportant event approaching.

The week following the incident was spring break for
Bowdoi n students. Lee, who had been treated at a |ocal hospita
i medi ately after the altercation, returned to Korea to receive
further treatnment for a nasal fracture. Goodman went hone to
suburban Washington, D.C., and was treated for injuries to his
hand, including a torn |iganment. Goodman and his nother, an
attorney, called Ma Mangawang, an assistant dean of student
affairs who was the advisor to the student judicial board (the "J-

Board") that heard disciplinary cases. They told Mangawang t hat



the case should not be treated as a routine student disciplinary
proceedi ng because it involved a student enployee. As Goodman
testified at trial, he and his parents were concerned that the
coll ege would use the disciplinary proceedings to blanme him and
thus avoid liability for Lee’s actions while acting as an enpl oyee
of the college. Goodman hired counsel in Mine.
The Initiation of Disciplinary Proceedings

After spring break, Goodman and Lee were each charged
wi th violations of the school’s social code for conduct unbecom ng
of a Bowdoi n student and behavi or endangering the health and safety
of ot hers. Goodman nmet with Mangawang to review the charges.
Mangawang di scussed t he students who woul d be avail abl e to serve on
the five-person panel and told Goodnman that he could renove one
menber . One potential panel nenber was Elizabeth Hustedt, a
student who two years earlier had participated in a disciplinary
heari ng at which Goodman had been a wi tness. Mangawang revi ewed
wi th Goodman a | etter that Hustedt and ot her nenbers of the J-Board
had witten to Goodnan soon after his testinony in the 1997
proceeding. The letter stated that the panel had concl uded that
Goodman, who had not been charged in that case, mght have
m srepresented the events that were the subject of the charges.
The letter also stated that “the Judicial Board reserves the right
to take this concern into consideration” if Goodman ever appeared

before the J-Board again. Mangawang told Goodman that she had



di scussed the 1997 letter with Hustedt, who reported that she could
still serve in connection with the Goodman hearing.! Goodnan did
not ask for Hustedt to be renobved, opting instead to renpove a
student who, he said, had tried to start a fight earlier in the
year with one of his close friends. Athird J-Board nmenber, Howard
Spector, did not sit on the panel that heard Goodman’s case.
Goodrman testified that Spector, who was an acquaintance of
Goodman’s and the roommate of Obres (the eyewitness to the
incident), told himthat Mangawang had renoved himfromthe panel
In the week |l eading up to the J-Board hearing, Goodman
visited Mangawang's office several tines to review the evidence
t hat woul d be considered at the hearing. Goodman did not see any
reports fromthe Brunswick police in the file. This concerned him
because, as far as he knew from Conner (the security officer who
had t aken his statenent) Lee had told the police that the fight was
his fault and that he did not want to press charges. Goodnan,
t hrough hi s attorney, requested that the respondi ng police officers
prepare a report regarding the incident. On the norning of the

heari ng, Goodman brought the report to Mangawang to be included in

At trial, Hustedt acknow edged that during her deposition in
this case she testified that she had suspicions about whether
Goodman was honest. She did not recall ever telling Mangawang
about her suspicions, however.
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his file. Mangawang accepted the statenment but referred to it as
sonet hi ng Goodnman had “crafted.”?

Goodman saw sonething else in his file that worried him
Conner’s report described the shuttle van as having one of its
front wheels on the curb on the night of the incident, not backed
up over the sidewal k. Goodnman asked Conner to di scuss the incident
report with himand Conner agreed to neet the next day as |ong as
a dean or the head of security was present. The next norning,
Goodnman asked Mangawang if he could neet Conner in her office and
Mangawang sai d no.

During this period, Goodman’s parents called the college
to express their concern over the use of student disciplinary
proceedi ngs to adjudicate a matter involving an enployee of the
col | ege. Goodman’s counsel also wote to counsel for the coll ege,
asserting that Bowdoi n was responsi bl e for Goodman’s nedical bills
for treatnment of his injured hand and giving notice that Goodman
i ntended to seek damages if the coll ege conducted any proceedi ngs
that had an adverse effect on Goodman’s tenure as a student. At

trial, Goodman acknow edged that these conmunicati ons were part of

“When Goodman saw Lee in the dean’s office during this period,
Lee was “warmy received” by the deans, while Goodman’s reception
was al ways cold. Goodnman al so described an encounter wth
Mangawang the nmorning after the fight when he went to the dean’s
office to | eave a typed statenment for his advisor. Mangawang was
hostile to him in her tone of voice and facial expression and
grabbed the statenent out of his hand, saying “ls there anything
el se you want to say to ne?”
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an effort to prevent the disciplinary proceedings from going

forward. Goodman’s father also testified that he believed the

coll ege was so concerned about liability for Goodman’s injuries

that it would have created a proceeding to frane his son
Testimony at the J-Board HearingS

The J-Board heard the cases agai nst Goodnan and Lee on
the evening of April 13, 1999. Each student was permitted to have
a dean or faculty nmenber present for support. Goodrman had sel ected
Turner, who was al ready assigned to himas an advisor.® The board
heard Goodman’ s case first, with wi tnesses appearing and testifying
over a period of six or seven hours. Robert Gaves, the director
of residential life, was assigned to act as a “conplainant” on
Lee’s behal f, and questioned Goodnan in a hostile manner. At the
cl ose of Goodnan’s hearing, Graves nade a cl osing argunent in favor
of finding Goodman responsi bl e.

Goodman’ s heari ng concl uded just after m dni ght and Lee’s
began i medi ately thereafter. Karen Tilbor, an assistant dean of
student affairs, was the conplai nant against Lee. Tilbor arrived
at the beginning of Lee’'s hearing and, because nobst of the

testinmony regarding the incident was introduced during Goodman’s

Turner left the hearing for a period to attend a neeting.
Goodman had been aware of her scheduling conflict in advance of the
heari ng but opted not to pick another advisor. Goodman coul d not
recall whether Turner was gone for a half hour or I|onger, but
concluded that “it was pretty clear that she was not going to give
me support.”
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hearing and was not repeated, Tilbor was not present for nmuch of
t he evidence regarding Lee's role in the incident. Unlike G aves,
Tilbor did not ask any questions and made no cl osing statenent
ot her than to repeat the charges against Lee. Goodman asked Til bor
if the reason she had not asked any questions was that she had not
been present for any of the testinony and “really doesn’t know what
is going on.” Tilbor said she had read the file and, although she
had not heard the testinony in the first hearing, she did not need
clarification on anything el se.

During the hearings, the transcripts of which were
admtted at trial, Goodman and Lee each presented their accounts of
the i nci dent and answered questions. Lee prefaced his testinony to
the J-Board by saying he would read from a prepared statenent
because English was his second | anguage. He also said that he was
a citizen of the Republic of Korea. |In answer to a question about
why he got out of the shuttle, he said he wanted to know why
Goodman had thrown the snowbal | s:

I thought he had a personal feeling against

me, even though | didn't know him | even
t hought about, um oh, he's being racist or
something like that. | at least wanted to

know, |ike, why he was doing it.
Lee repeated this sentinment two other tinmes during the hearings.
Twi ce he expressed surprise that Goodman had not been arrested
after the incident, saying “[i]n Korea, M. Goodman woul d have been

arrested right away, and | thought that woul d happen here, too.”

-0-



The J-Board heard conflicting testinony on severa
i ssues, including whether Lee backed the van onto the sidewal k and
whet her he initially struck Goodman.* Goodnman and O bres told the
J-Board that Lee had done both of these things,® and Lee denied the
all egations.® Conner also described what he saw that night,
stating that he found the shuttle van with its front wheel on the
curb, not backed up toward a tree as Goodman had described it. As
to the second issue, Conner said he had not seen any signs that
Goodman had been punched in the face when he took his statenent,
al t hough he had noticed that Goodman had injured his hand. He
stated that, while at the hospital, he heard Lee tell the Brunsw ck
police that the incident was his own fault,” and that he had

gr abbed Goodnman and turned hi maround. After the Brunsw ck police

‘Al though we review the facts related to the discrimnation
claims in the light nost favorable to Goodman, the conflicting
testinmony given to the J-Board is summarized here to provide an
accurate depiction of the information presented during the
di sci pli nary proceedi ngs.

A bres told the J-Board that he never saw Lee actually strike
Goodman, but that based on their body |anguage and reactions, he
concl uded that Lee had done so. O bres also acknow edged that he
had consuned approxi mately six beers that night and was drunk at
the tinme of the incident.

®Lee acknow edged backi ng the van up on the street to speak to
Goodman after he threw the first snowbal |, but deni ed backing the
van onto the sidewal k as Goodnan reported.

"Two of Lee's friends also told the J-Board that, while at the
hospital, Lee expressed regret at having left the shuttle.
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officers heard Lee's story, they concluded that the incident was
“mut ual conbat” and declined to | ocate Goodman for questioning.?
Goodrman and Lee also presented character wtnesses.
Goodman’ s witness, a friend who had known himfor three years, told
the J-Board that Goodnman’s account of the incident had stayed the
sanme since he first heard it, and that he would be surprised if
Goodrman had been the instigator of the fight. Lee’s witness stated
that Lee was a responsi ble person and a great |eader, citing as an
exanpl e that Lee had been class president for nine years in his
school in Korea. He knew Lee through the canpus Korean Student
Associ ati on, a group that  benefitted greatly from Lee's
participation. He said that Lee was entering the mlitary in Korea
the next year instead of deferring his service until after coll ege
because Lee felt a conmtnent to his country and because his famly
woul d have difficulty paying for him and his sister to attend
college at the same tinme. The witness also said that Lee was not
someone who resorted to violence for any reason and that he
attributed this to Lee’s “high regards toward Korean traditions,

which are norality, harnony, and having respect for others.”

8¢e of the responding police officers prepared a brief
witten account of her investigation at the request of Goodnman’s
attorney, and this report was included in Goodman’s J-Board file.
The officer stated that “Lee pushed [Goodman] and [Goodman] in
return punched Lee in the face.” She also confirnmed that the
i ncident had been determ ned to be nmutual conbat.
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The J-Board asked Goodman whet her he accepted personal
responsibility for Lee’'s injuries. Goodman stated that he felt
terribl e about what happened to Lee and repeated several tines that
he was wal king away when he was confronted. He said, “I was

defending nmyself and | don’t think I have any responsibility for

what happened . . . for what has happened for . . . to hinf
(enmphasi s added).

Goodman made a closing statenment. He began by saying

| know [Lee] said that maybe | was being

raci st towards him That is conpletely fal se.

l’ve lived in Vietnam |’ve travel ed i n Japan,

|"ve been in China, |ndonesia. | nmean, ny

father used to teach at Georgetown in Foreign

Affairs and specialized in East Asi an Studi es.

And, | nean, | have nore respect and enjoynent

out of that culture than |1 can explain.

Raci st comments comng out of him thinking

that | amracist in any way is conpletely just

wWr ong.

J-Board Decision and Review

The J-Board deliberated that night. Two nenbers of the
panel who testified at the federal trial stated that the issue of
race played no role in their decision. The J-Board held Goodman
responsi bl e for the charges agai nst hi mand recommended t hat he be
di sm ssed from the school, pernmanently and immedi ately. In a
witten statenent of reasons prepared for internal use (Goodnan did
not receive a copy of the docunent at the tine), Hustedt stated
t hat “[t]he inconsistencies in [Goodman’ s] story that,

specifically, did not match [Conner’s] account (van placenent is
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key here) we found particularly alarmng.” She identified three
factors that contributed to the J-Board’'s finding that Goodnan was
a threat to the Bowdoin conmunity and that dismssal was an
appropriate puni shnent:
(1) the severity of the beating
(2) [ Goodman] accept ed no per sonal
responsibility for his actions

(3) [ Goodman] has a prior for which he was
pl aced on probation®

(enphasis original). The J-Board cleared Lee of the charges
agai nst him Hustedt testified that it did so because it concl uded
that Lee had not thrown any punches and had not operated the
shuttl e reckl essly.

The deci sions went to Craig Bradl ey, the dean of student
affairs, for his review. Bradley testified that he consi dered the
evidence presented to the J-Board and conducted his own
i nvestigation, which included conversations with Goodman, Lee, and
Conner . Bradl ey also spoke to Dr. Meryl Nass, Lee's treating
doctor at the local hospital. At trial, Dr. Nass testified that
she told Bradley that she had seen hundreds of cases of injuries
fromfights and hundreds of broken noses but that the injuries in
Lee’s case were nore significant than what she would normally see
in a fight between high school or college students. She

characterized the injuries as being nore |i ke what she woul d see in

°'n 1997, Goodman was put on tenporary “social probation”
after admtting to setting off firecrackers in a dormtory hallway.
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a nore serious fight involving an adult or soneone who had
experience in physical altercations.

As was hi s conmon practice, Bradley did not reviewthe J-
Board’ s deci sions regarding responsibility for the incident. But
he reduced Goodman’s sanction to an indefinite dismssal with the
possibility of re-application after two years and ultimately
permtted Goodman to finish the senester before |eaving canpus.
Goodman’s father wote a letter to the president of the coll ege,
Robert Edwards, stating that he could only conclude that his son
was bei ng puni shed (1) because of “an inproper vendetta . . . for
sone  past undi scl osed offense,” (2) because of reverse
di scrimnation, (3) because the coll ege was attenpting to cover up
its own liability, or (4) for all of these reasons.

Goodnan appeal ed Bradl ey’ s decisionto the Adm nistrative
Committee, a group |led by Edwards. Goodman submitted a witten

appeal arguing, inter alia, that the disciplinary proceedi ngs had

been inproper because of nunerous alleged deviations from the

judicial procedures described in the student handbook.!® He also

®Goodman’s  all egations included: Mangawang i nproperly
encouraged recused J-Board nenber Howard Spector to decline
Goodman’ s request to be a character witness; the J-Board all owed
prejudicial references to the fact that Goodman had hired an
attorney; Mangawang i nproperly rem nded Hustedt of the 1997 letter
regardi ng Goodman’s prior testinony before the J-Board; G aves
should have given Goodman a letter describing the factua
under pi nni ngs of the charges against him Mngawang shoul d have
conducted a nore thorough investigation of the charges; Mangawang
i mproperly prevented Goodman from speaking with Conner; a student
letter to the editor of the school paper discussing the incident
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contended that the J-Board had no jurisdiction over the case
because the fight occurred on a public street. |In addressing that
I ssue, Goodman wote that the college had a conflict of interest in
deci di ng the case because Lee had been acting as an enpl oyee at the
time of the incident, and that “any adverse actions taken agai nst
[ Goodman] necessarily inprove the College’ s position as [Lee’s]
enpl oyer.” Goodman did not nention the issue of race or racial
di scrim nation.

At Edwards’s request, Bradley submtted a response to
Goodman’ s appeal . Goodman obj ected, arguing that such a subm ssion
was not authorized by the judicial procedures. Goodman filed a
reply. He elaborated on his allegation that the college was
operating under a conflict of interest, noting:

The determnation of the Judicial Board and

the Dean’s Ofice that I was whol ly

responsible for this incident is so far

renoved from what any reasonabl e, independent

j udgnment woul d be that you can hardly bl ane ne

for assuming that the aim to insulate

thenselves from legal liability led to what

can only be called a “show trial for ne.
He accused the coll ege of having used the disciplinary proceedi ngs
“to cover up [its] own fault.” As Goodnan testified at trial,
al t hough he conpl ai ned about Lee’s conments during the hearing that

i npli ed that Goodman’s actions coul d have been notivated by raci sm

he never infornmed Bradley or the Adm nistrative Commttee that he

may have prejudiced the J-Board; and the J-Board s sanction for
Goodman was unpr ecedent ed.
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bel i eved t he defendants were treating himdifferently on account of
race.

The Admnistrative Commttee unaninously affirnmed
Bradl ey’s decision in a report dated May 27, 1999. According to
Edwar ds, the committee never di scussed the i ssue of race duringits
del i berati ons. It concluded that the sanction was appropriate
because it involved an unprecedented injury to a student.
Goodman’ s dism ssal was the harshest sanction on record for a
student found responsible for a fight.

On May 22, 2000, Goodnman brought suit against Bowdoin in
federal court in Mine, alleging racial discrimnation under
federal and state law, 42 U.S.C. § 1981, 42 U.S.C. § 2000d, and M.
Rev. Stat. Ann. tit. 5, 88 4601-02; breach of contract''; and
negl i gence. He al so naned Edwar ds, Bradl ey, Mangawang, G aves, and
Til bor as defendants in two clains for tortious interference with
contract. Goodman sought danages and i njunctive relief reinstating
himas a student in good standing. |In the sumer of 2001, Goodnan
reapplied to Bowdoin and was admtted. He returned to canpus in

Sept enber 2001.

"Goodman al | eged t hat Bowdoi n had breached its agreenent, as
set forth in the student handbook, to provide a fundanmentally fair
di sciplinary proceeding and to conmply with its own established
procedures. On appeal, the parties do not dispute the existence of
a contractual relationship between Goodman and Bowdoi n.
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Trial

In February 2002, Goodman presented his case to a jury.
Scott Roman, a forner Bowdoin student, testified that he had seen
Goodman entering their fraternity house just after the March 19,
1999 incident and that they exchanged greetings as Roman |eft the
bui | di ng. Roman began wal ki ng across canpus and canme upon the
shuttle van, with Lee and the security officers nearby. The van
was backed up onto the sidewalk with its rear end just three to
four feet fromsone trees. Ronman had to detour onto the grass to
get by the van, which was bl ocki ng the sidewal k. Roman di scussed
what he had seen with Goodnman, and Mangawang | ater brought himin
to neet with her to discuss being a witness. She told himto be
avai |l abl e by phone or enmail during the hearing. Goodnan spoke with
hi mbefore the hearing but did not say anyt hi ng about whet her Ronman
shoul d be present. Roman was not contacted on the night of the
hearing, and did not appear before the J-Board. Four ot her
Wi t nesses appear ed before t he J-Board on Goodman’ s behal f, however,
and Goodman did not express any concern over Ronman’s absence.
Goodman acknow edged at trial that he had not been prevented from

havi ng anyone testify at the J-Board hearing that he wanted to have

“Roman testified that he renenbered the back end of the van
on the sidewal k, with Lee and the security guards standing at the
passenger side in the street. He also testified that it was
possi bl e that the van was actually facing the sidewal k, not backed
onto it.
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testify.!® He also stated that even after he had seen the J-Board’ s
statenent of reasons for its decision, including its concl usion
t hat van pl acenent was “key,” he did not nention Scott Roman in his
response to the Adm nistrative Conmittee.

O bres gave the jury his eyewitness account of the
i ncident, nmuch of which supported Goodman’s version of events. He
stated that the shuttle had backed up towards him and Goodman,
com ng very close to hitting themand forcing himto nove off the
sidewal k to avoid being hit. Obres also testified that he felt
pressured into testifying at trial and that the Goodmans had on
many occasions tried to shape his recollection of what happened on
t he night of the incident.

The jury al so heard fromM chael Brown, a canpus security
of ficer who had responded to Lee’s call for help. |In response to
a pretrial interrogatory, Brown had described finding the van with
its rear wheels on the |awn area as though it had been backed up.
In a supplenental interrogatory response, Brown stated that he had
not studi ed the position of the shuttle van, which he only saw from
a distance, but that it was at an angle with one end on the
si dewal k. He al so stated that Conner’s observations of the van

were nore reliable than his own because Conner was in close

13Li kewi se, CGoodman testified that he had not been prevented
fromtelling the J-Board anything that he had told the jury during
the course of the trial and that he was able to tell his version of
the events fully and conpletely to the J-Board during the hearing.
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proximty to the van. At trial, Brown testified that he could only
recall that the van was at an angl e near a private residence on the
street where the incident occurred. He could not recall the
specific angle or |ocation.

As to the issue of race, Goodnman presented the testinony
of Tinothy Foster, an associate dean of student affairs who had
been Lee’s advisor during the disciplinary proceedings. Fost er
testified that, during one of his neetings with Lee before the J-
Board hearings, he discussed Lee’'s options for addressing the
I nci dent outside the J-Board proceedi ngs. He told Lee that he
coul d pursue crimnal charges with the | ocal police and that if the
i ncident had “racial conponents” to it, Lee could seek the
assi stance of the Miine Human Rights Comm ssion. According to
Foster, Lee’'s father was concerned that if Lee took any action
out si de the col | ege proceedi ngs, Lee could encounter problens with
hi s student visa and be deport ed.

Foster also told the jury that he had been part of a task
force seeking to increase mnority adm ssions at Bowdoin. He
expl ained that the group had nothing to do with recruitment of
i nternational students such as Lee, who were classified in a group
separate fromstudents of color for the purposes of adm ssions and
diversity prograns. He conceded, however, that students such as
Lee increase diversity because of their different experiences, and

that increasing diversity is a goal of the college. Bradley also
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testified and confirnmed that, as docunented in a report assessing
the college’s commtnent to diversity between 1992 and 1997, the
col | ege sought to increase its rates of matriculation for students
of color. The report discussed several categories of students of
color, including international students.

At the cl ose of Goodnman’s evidence, the defendants noved
for judgnent as a matter of Ilaw on the clains of racia
di scri m nation, arguing that Goodman had not shown any causal |ink
bet ween race and his di smssal fromthe school. The district court
agreed, concluding that there had been no direct or circunstanti al
evidence of racial aninus and that no reasonable jury could
conclude that the events leading to Goodman’s dism ssal were
notivated by racial considerations.

The district court also granted the defendants’ notion
for judgnment as a matter of |law on the cl ains agai nst three of the
school administrators for tortious interference with contract. It
sent the tortious interference clains agai nst Mangawang and Br adl ey
to the jury, along with Goodnman’ s cl ai nrs of negligence and breach
of contract. The jury found in favor of the defendants on al
counts. After unsuccessful notions for judgnent as a matter of | aw
and for a new trial, Goodman appeal ed.

Nearly a year after the judgnent, Goodnman noved for
relief fromjudgment pursuant to Fed. R Cv. P. 60(b), alleging

that the college inproperly failed to identify or produce certain
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cont enporaneous notes alleged to have been taken by security
of fi cer Kevin Conner during his investigation of the March 19, 1999
incident. The district court denied the notion w thout a hearing,
concluding that Goodnan had not shown any m sconduct by the
defendants or their counsel and that Goodman bore the ultinmate
responsibility for any failure to discover the notes (if they ever
exi sted) because he had failed to depose Conner or subpoena any
notes he may have had. Goodman al so appealed this ruling.
IT. Analysis

A Raci al Di scrimnation

W begin with the district court’s entry of judgnent as
a matter of law in favor of the defendants on Goodman’s cl ai ns of
racial discrimnation. See Fed. R Cv. P. 50. W review the
ruling de novo, construing the facts in the |light nost favorable to

Goodnan as t he nonnovant. See Reeves v. Sander son Pl unbi ng Prods. ,

Inc., 530 U S. 133, 150 (2000). W do not assess credibility or
wei gh the evidence. [d. If, fromthis vantage, the evidence “is
such that reasonable mnds could not differ as to the outcone,”

Mangla v. Brown Univ., 135 F. 3d 80, 82 (1st Cir. 1998), judgnment as

a matter of law is proper. A nonnovant nust present nore than a
“mere scintilla” of evidence to raise a triable issue of fact

precluding the entry of judgnment. Marcano-Rivera v. Pueblo Int’l,

Inc., 232 F.3d 245, 251 (1st Cr. 2000).
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The district court found no direct or circunstantial
evi dence of racial aninus toward Goodnman, a necessary conponent of
his clains under 42 U S. C. § 1981, 42 U S.C. § 2000d, and Me. Rev.

Stat. Ann. tit. 5, 88 4601-4602.'* See, e.q., Tolbert v. Queens

Coll., 242 F.3d 58, 69 (2d Cir. 2001) (noting that to establish a
clai m under 8§ 1981 or § 2000d, plaintiff nust denonstrate, inter
alia, that the defendant discrimnated on the basis of race, the
discrimnation was intentional, and the discrimnation was a
substantial or notivating factor for the defendant's actions).
Arguing that this constituted error, Goodnman recites a series of
facts allegedly established at trial. Stripped of Goodnan’s
argunmentative flourishes, these include the facts that Lee
acknowl edged to the police that he was at fault; the J-Board
questioned Lee several times about his adm ssion of fault; Lee
admtted to backing the van up and pursui ng Goodman on foot as he
was wal ki ng away and telling Lee that he did not want to fight; Lee
| eft the shuttle in violation of college rules; Lee adm tted maki ng
the first physical contact with Goodman; the police determ ned the
fight to be “nutual conbat”; Lee is an Asian student from Korea;

Foster discussed with Lee the option of seeking relief from the

Al t hough no bindi ng precedent interprets Me. Rev. Stat. Ann
tit. 5 88 4601-4602 as creating a private right of action, this
I ssue is not before us on appeal, and Goodnan has not suggested
that any |lesser showing would be required for a racia
di scrimnation clai munder Miine |aw than under federal |aw
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Mai ne Human Ri ghts Conmm ssi on'®; no nenber of the J-Board asked Lee
why he wondered if Goodman’s throwing of a snowball mght be a
raci st act; G aves questi oned Goodrman and O bres with zeal; Til bor
was not present for nost of the consolidated hearings and did not
make any closing argunent or question the w tnesses; Mingawang
renoved a board nenber fromthe J-Board panel because she knew he
was friends wth Goodman’s eyew tness; Mangawang did not renove
Hustedt, who in a proceeding two years earlier had signed a letter
guestioning the truth of testinony Goodman had provi ded; Goodnan
was di sm ssed for two years; Goodnan’ s puni shnent was t he harshest
ever for a fight; and Lee was fully exonerated. W accept these
facts as true for the purposes of evaluating Goodman’s clainms of

raci al discrimnation.?®

Goodman argues that he proved that Foster was concerned t hat
Lee m ght be deported if Lee was found to be at fault and thus “not
retai ned as one of Bowdoin’s valued mnorities.” This assertionis
not supported by the record. Foster testified that Lee’s father
feared that Lee’s student visa status could be put in jeopardy as
a result of the incident, and that Foster had no opinion on the
i ssue.

%Goodman’s sunmary of the facts purportedly ignored by the
district court also includes sonme critical characterizations of the
evi dence. Goodman states, for instance, that he “unarguably
proved” that Bowdoin “highly values its racial mnorities and
foreign students, attaching significant institutional inportanceto
‘retaining’ such students once they arrive”; Lee was therefore a
“prized student”; Foster “injected race” into the case by
suggesti ng that because Lee was Asian, he could report the fight to
t he Mai ne Human R ghts Conmmi ssion; Lee “used his race and nati ona
origin repeatedly to excuse his behavior and to overtly play to
synpat hi es by suggesting that Goodman was a racist for throw ng
snowbal | s”; Lee’'s only explanation for his “confession” of fault
was his race; Lee suggested to the J-Board that his acceptance of

-23-



Goodman contends that these facts give rise to a
reasonabl e i nference of discrimnation and that his discrimnation
clains therefore should have gone to the jury. He faults the
district court for discussing only a few of the factual issues he
raised in ruling fromthe bench and for weighing these facts in a
process of reasoning "that is surely the province of the jury.”

I nvoki ng (W thout expressly citing) the famliar MDonnell Dougl as

paradi gm '’ Goodman contends that this evidence nmade out a prinm
faci e case of discrimnation and could have grounded a reasonabl e
finding that the reasons the defendants gave for disciplining him

wer e a pr et ext for unl awf ul raci al di scri m nation. 8

fault “had to be interpreted in a way unique to the high cul tural
standards of Korea”; the J-Board “accepted Lee's racia
expl anations” for why he pursued Goodman and why he confessed; and
because Lee was exonerated “despite havi ng confessed,” a reasonabl e
jury could find that the J-Board “accepted his racial defense.”
These purported facts, sonme of which fail to describe the record
accurately, are nere argunents. W are not bound to accept themas
true.

YI'n the context of enploynment discrinmination clains, if a
plaintiff establishes a prima facie case of discrimnation, the
enpl oyer nmust articulate a legitimte, nondiscrimnatory basis for
its conduct. See Benoit v. Technical Mg. Corp., 331 F.3d 166,
173-74 (1st Cr. 2003)(citing McDonnel|l Douglas Corp. v. Geen, 411
U S 792, 802, 804-05 (1973)). The plaintiff nust then denonstrate
that the enployer’s proffered explanation was pretext for
intentional discrimnation. Reeves v. Sanderson Plunbing Prods.,
Inc., 530 U. S. 133, 142-43 (2000).

As an initial matter, Goodnman mi sunderstands the show ng he
was required to nmake to reach the jury. Goodman contends that he
only needed to present “specific facts adequate to show or raise a
plausible inference that [he was] subjected to race-based
di scrim nation,” quoting Dartnouth Reviewv. Dartnouth College, 889
F.2d 13, 17 (1st Cr. 1989). But the Dartnouth Review standard,
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Assum ng, arguendo, both the applicability of the

McDonnel I Dougl as framewor k and that Goodman has presented a prinma

faci e case of discrimnation, we turn our attention to the i ssue of

pretext. See Hillstromv. Best W TLC Hotel, 354 F.2d 27, 31 (1st

Cir. 2003). According to Goodman, the only justification presented
to counter his allegation of disparate treatnent was the J-Board’s
finding that Goodman’s story about the van backing up toward him
was not credible. He argues that this nust have been a pretext
because nost of the evidence presented at trial indicated that on
the night of the incident, the shuttle van was seen in a position
that corroborated his version of events.

Goodman’s analysis fails to grapple with the npst
fundanmental explanation for his dismssal proffered by Bowdoin,
nanely that he injured another student severely. The J-Board’s
recomendation of dismssal was not premsed on a finding that
Goodman |ied about Lee backing the shuttle van toward him it

rested on findings that Goodman had given Lee a severe beating,*°

since overruled in Educadores Puertorriquenos En Accion V.
Her nandez, 367 F.3d 61, 66-67 (1st Cir. 2004) (rejecting hei ghtened
pl eadi ng standards in civil rights cases), is inapposite. Inthis
case, Goodman opposed a notion for judgnent as a matter of |aw (not
a notion to dismss), and was required to denonstrate a “legally
sufficient evidentiary basis,” Fed. R Cwv. P. 50(a), for a
reasonable jury to find that he had been subjected to intentiona
discrimnation and that this discrimnation was a substantial or
notivating factor for the defendants' actions. See Reeves, 530
U S. at 149; Tolbert, 242 F.3d at 69.

YHustedt testified at trial that the J-Board concluded “this
was a very serious incident and it warranted a very severe
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t hat Goodnman had not taken responsibility for the beating, and that
Goodnman had committed a prior offense.? The Administrative
Commttee affirnmed the J-Board's findings and concluded that
di sm ssal was appropriate under these circunstances. Goodman fails
to address this non-discrimnatory explanation for the Conmttee's
conduct, nuch | ess denonstrate that it was fal se and that the true
reason for his dismssal was discrimnatory.

W take a simlar approach to Goodnman’ s argunent that
race and national origin were Lee’s only “defense” on “several key
points,” and that his punishnent and Lee’s exoneration can thus
only be expl ai ned as the product of discrimnation. The record in
Goodman’ s disciplinary proceeding, which we have reviewed wth
care, paints a different picture. Even cast in the |ight nost
favorable to Goodman, the J-Board considered a wealth of

conflicting evidence regarding the conduct of Lee and Goodman on

sent ence.”

2I'n his factual summary in his opening brief, Goodman st ated,
wi t hout el aboration, that Lee’s injuries were not severe, because
Lee “had a broken nose ‘mninmally depressed fracture . . . of 1-2
mm’” He also stated that he had accepted responsibility for his
actions, citing expressions of regret that were acconpanied by a
statenment that he did not think he had any responsibility for what
had happened to Lee. Goodnman did not dispute that he had a prior
offense in his disciplinary record, but stated that “he had |ong
since satisfied the probationary term” Goodman did not address
these J-Board findings in arguing the issue of pretext. H's only
argunents regarding the severity of Lee's injuries and his
acceptance of responsibility, evenif relevant, were raised for the
first time in his reply brief and are therefore forfeited. See
Andresen v. Diorio, 349 F.3d 8, 13 (1st G r. 2003).
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t he night of the incident, and concluded that Lee had been injured
and had not thrown a punch. Goodman’s suggestion that race is the
only possible explanation for the difference in outcones between

his case and Lee’s case is unavailing. See Rathbun v. Autozone,

Inc., 361 F.3d 62, 76 (1st Cir. 2004) (finding inadequate show ng
of discrimnation where female plaintiff and mal e co-wor kers sought
different pronotions at different tinmes; “The test is whether a
prudent person, |ooking objectively at the incidents, would think
themroughly equi val ent and the protagonists simlarly situated.”).
W reject Goodman’s effort to upset the judgnents on his race
di scrim nation clains.?
B. Breach of Contract

Bef ore Goodnan’s case went to the jury, he noved for
judgnment as a matter of law on his clainms for breach of contract.

See Fed. R Cv. P. 50(a). He argued that the coll ege had breached

'I'n doing so, we note that the J-Board decision was not the
| ast stop in Goodman’s disciplinary proceeding. Goodman, who had
the advice of counsel, chose to focus his appeal to the
Adm ni strative Conmittee on the college’s purported conflict of
interest and lack of jurisdiction over his case. H's subm ssions
to the Administrative Conmittee never suggested that he was the
subj ect of racial discrimnation.

Finally, we give no wei ght to Goodman’ s unel abor at ed assertion
that his discrimnation clainms should have gone to the jury because
the district court allowed the jury to consider Bowdoin’s cul tural
diversity policy in connection with the contract claimand noted
that the policy was “all eged to be a predicate for discrimnation
in a disciplinary proceeding.” See United States v. Zanni no, 895
F.2d 1, 17 (1st Gr. 1990) (“It is not enough nerely to nmention a
possi bl e argunent in the nost skel etal way, | eaving the court to do
counsel’s work, create the ossature for the argunment, and put flesh
on its bones.”).
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its contractual obligation to provide fundanentally fair
di sciplinary proceedings and to conply with the procedures outlined
in the student handbook. These alleged breaches included (1)
di sci plining Goodnan on the basis of conduct that occurred on a
public sidewal k; (2) permtting the Dean’s Ofice to respond to his
witten appeal to the Admnistrative Committee; (3) permtting
Mangawang to sit in on the J-Board’ s deliberations in Goodman’s
case; (4) appointing deans to act as conplainants; and (5)
permtting Mangawang to renove Spector from the J-Board hearing
panel .

The district court denied Goodman’s notion, concluding
that the jury should determine whether any of the alleged
vi ol ations rendered t he proceedi ngs unfair or inconsistent wth the
provi si ons of the handbook. The jury found in favor of Bowdoin on
Goodman’s breach of contract clains and judgnent entered on
February 27, 2002. El even business days later, Goodman filed a
renewed notion for judgnment as a matter of law, purporting to
respond to the judgnment entered on February 27. By margin order,
the district court denied Goodman’s renewed notion “for |ack of
merit and because it was untinely filed.”

Under Fed. R Cv. P. 50, Goodman was required to renew
his notion for judgnent as a matter of law within ten days of the
entry of judgnent, exclusive of weekends and hol i days. See Fed. R

Cv. P. 50(b), 6(b). The ten-day |limt is nmandatory and the
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district court lacks discretion to enlarge it. See Vargas V.

Gonzal ez, 975 F.2d 916, 917 (1st Cr. 1992) (per curiam (citing

Fed. R Cv. P. 6(b)); see also Davignon v. demey, 322 F.3d 1, 10

(1st Cir. 2003). Goodman does not dispute that his renewed notion
was filed nore than ten days after the entry of judgnent on
February 27, 2002, but instead contends that a subsequent anendnent
of the judgnent in Novenber 2002 affecting only his unrel ated
negl i gence count rendered his notion tinmely because the period
shoul d have run fromthe date of the “superseding judgnment.”?

At the time Goodrman renewed his notion, he was on notice
that the district court was contenplating an anmendnment to the
judgnment as to the negligence claimonly. In response to Bowdoin’s
argunment before the district court that Goodman’s renewed notion
was untinmely, Goodman attenpted to use the court’s reconsi deration
of the negligence issue to his advantage, suggesting that it
“suspended the entry of judgnent” until that i1ssue was resolved.
But Goodman failed to nention this theory of tinmeliness in his
renewed notion or otherwise to reserve his rights to contest a

subsequent |y anended judgnent. Hi s renewed notion addressed only

As to the negligence claim the jury found that Lee had acted
negligently, but that this did not cause any danages to Goodman.
The February 27, 2002 judgnent was entered erroneously in Goodman’ s
favor on this count. The anmended judgnent, which was entered on
Novenber 6, 2002, corrected this error but was identical to the
earlier judgnent in all other respects. .. Cornist v. Richland
Parish Sch. Bd., 479 F.2d 37, 39 (5th Cr. 1973) (calculating ten-
day period based on date of anended judgnent where the anmendnent
“di sturbed or revised legal rights and obligations”).
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the February 27, 2002 judgnent, w thout qualification.?® W find
no nmerit in Goodman’s post hoc explanation for his tardy filing,
and we affirmthe district court’s finding that Goodman’s renewed
notion for judgnment as a matter of |aw was untinely.
C. Jury Instructions

Goodman’ s next assignnment of error is that his clains for
breach of contract went to the jury with instructions so i naccurate
that he deserves a new trial. Qur review of the challenged
i nstructions considers the big picture, asking whether the charge
inits entirety — and in the context of the evidence — presented
the relevant issues to the jury fairly and adequately. See United

States v. Tom 330 F.3d 83, 91 (1st Cir. 2003); United States v.

Taylor, 54 F.3d 967, 976 (1st G r. 1995) (“[We | ook at the charge
as a whole, not in isolated fragnents.”). In doing so, we apply a
de novo standard of review, except to the extent that the all eged
error is merely a matter of formor wording. See Tom 330 F.3d at
91. In that case, we review the district court’s choice of

| anguage for abuse of discretion. See id.; see also Johnson v.

Spencer Press of Miine, Inc., 364 F.3d 368, 378 (1st Cir. 2004)

ZGoodman treated the February 27, 2002 judgnent as final in
ot her contexts wi thout qualification and we see no reason to view
it otherwse. By way of exanple, in a notion pursuant to Fed. R
Cv. P. 60(b), Goodnman asked for relief fromthe February 27, 2002
j udgnment and described the date of the filing (February 25, 2003)
as “[t]he | ast day on which a notion can be filed, since it nust be
filed, at the latest, within one year from the date of the
judgment.” Goodman nmade no nention of any supersedi ng judgnents.
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(“It is the district court’s prerogative to craft the ‘particul ar
verbiage’ that it will use in its jury instructions.”); Gay v.

Genlyte Goup, Inc., 289 F.3d 128, 133 (1st Cr. 2002). An

erroneous jury instruction warrants a newtrial if “the preserved
error, based on a review of the entire record, can fairly be said

to have prejudiced the objecting party.” Levinsky's, Inc. v. Wal-

Mart Stores, Inc., 127 F.3d 122, 135 (1st Cr. 1997).

Goodnan al l eges two errors in the jury charge. First, he
claims that the district court failed to instruct the jury to
consi der whet her Bowdoi n had breached its agreenent to followits
own disciplinary procedures. This argunent m sstates the record.
I n di scussing the breach of contract claim the court told the jury
that the contractual relationship between Goodman and Bowdoi n
i ncluded Bowdoin’s promses to be bound by “the standard of
fundamental fairness in the conduct of judicial proceedings, the

requirenent of inpartiality in those proceedings, and th

0]

requirenent that it substantially followits delineated procedures

in the handbook for adjudicating [Goodman’s] case” (enphasis

added). The court further instructed that Goodnan had al | eged t hat
Bowdoi n had “vi ol ated his contractual right to have a fundanental |y

fair and inpartial proceeding and to have Bowdoin substantially

followits delineated procedures, and that that resulted i n damage

to him It is for you the jury to decide if there were breaches

[and], if so, what damages flowed from those breaches” (enphasis
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added) . These instructions nore than adequately conveyed the
poi nt .

Second, Goodman alleges that the district court
i nproperly instructed the jury on the standard for interpreting the
contract between Bowdoi n and Goodnman. Recogni zing that there is an
absence of precedent from the Miine Law Court on this issue,
Goodman argues that the district court should have instructed:
"The proper standard for interpreting the contractual terns is that
of 'reasonabl e expectation -— what neaning the party making the
mani f estation, the university, should reasonably expect the other
party togiveit.'" (quoting Mangla, 135 F. 3d at 83). The district
court in fact told the jury that it “should apply a standard of
reasonabl e expectations of the parties in the circunstances,” and
|l ater that it should determ ne whether the disciplinary procedures
used in Goodnman’s case fell “within the range of reasonable
expectations of one reading the rules.”

Even if we assune that the instruction Goodnman proffers
correctly states the governing | aw, Goodrman has not proven that the
district court’s instructions deviated fromthe applicabl e standard
in any nmeani ngful way. Contrary to Goodman’s claimthat the court
“invited the jury to nmake its own rule for what was right here,”
the jury was told to consider the reasonabl e expectations of the
parties — in this case, the reasonabl e expectations of the student

and the university. Though not identical to the Mangl a standard,
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whi ch asked what neaning the university should reasonably expect

the student to give certain contract provisions, the court’s

instructions sufficed to put the sane considerations before the
jury.
D. Rul e 60(b)

In a separate appeal, consolidated for the purposes of
our review, Goodman challenges the district court’s denial of his
post-trial notion for relief from judgnment under Fed. R Cv. P.
60(b). In his notion, Goodnan stated that he had hired a private
i nvestigator who interviewed canpus security officer Kevin Conner
after the trial. Conner, who had since left his position at
Bowdoi n and noved away, acknow edged keepi ng cont enpor aneous not es
in spiral notebooks while enployed by Bowdoin and at the tinme of
the March 19, 1999 incident. Conner reported that the notebooks
were probably at the home of his former wfe, where he had left
some of his personal bel ongi ngs.

Goodman’s notion alleged that Conner’s notebooks could
contain critical information about the placenent of the shuttle van
on the night of the incident that m ght support his version of the
events. Asking the district court to inpute to Bowdoin the
col l ective know edge of all of its enployees, Goodnan contended
that Bowdoin's failure to produce or identify Conner’s notes
constituted discovery msconduct so serious that it justified

relief fromjudgnent under Fed. R Cv. P. 60(b)(3). See Fed. R
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Cv. P. 60(b)(3) (permtting relief from judgnent in cases of
“fraud . . ., misrepresentation, or other m sconduct of an adverse
party”).

The district court deni ed Goodnman’ s notion, stating that
Goodman had failed to denonstrate that Bowdoin had ever possessed
the notes or that it had “inproperly refused or failed to produce
them pursuant to [its] discovery obligations prior to trial.” W
agree. (Goodman, who failed even to depose Conner or to subpoena
any notes that m ght have been outsi de Bowdoin' s imredi ate grasp,
has not shown that he is entitled to the extraordi nary renedy of

relief through a Rule 60(b)(3) notion. See Karak v. Bursaw Q|

Corp., 288 F.3d 15, 19, 21 (1st Cr. 2002) (stating that m sconduct
must be shown by clear and convincing evidence and nust have

prevented a full and fair presentation or preparation of the

novant’ s case); see also United States Steel v. M DeMatteo Constr.
Co., 315 F. 3d 43, 53 (1st Gr. 2002). Goodman has not presented
any evi dence that m sconduct even occurred, let alone that it rose
to a level warranting relief from judgnent.

Affirned.
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