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TORRUELLA, Circuit Judge. A jury convicted defendant-

appel l ant José Reyes ("Reyes") of possession of cocaine with intent
to distribute and of conspiracy to commt the sane offence. The
district court sentenced himto concurrent sentences of 210 nonths
in prison and six years of supervised rel ease. Reyes appeal s,
claimng that the district court erred in denying his counsel's
notion to withdraw and chal | engi ng the sufficiency of the evidence
on the conspiracy charge. Reyes also clains he was ineffectively
assi sted by counsel.

After careful review, we dismss Reyes's ineffective
assi stance of counsel claimas premature and affirmthe district
court's judgnent regardi ng the other claimns.

I. Background

A. Facts

On August 8, 2001, an agent of the Mai ne Drug Enforcenent
Agency ("MDEA") contacted Ron ldano ("ldano"), Reyes's co-
def endant, seeking to purchase drugs. The MDEA agent arranged to
neet | dano to purchase two "8-balls" (7 grans total) of cocaine for
$500. Departing from the Howard Johnson's Hotel, Idano and
Benjamn Cruz ("Cruz"), another co-defendant, set out to conplete
the sale. ldano and Cruz were arrested after the noney and drugs
wer e exchanged.

The MNMDEA learned that Cruz had gone to the Howard

Johnson's Hotel before engaging in the drug sale. NMDEA agents went

-2-



to the Howard Johnson's to find Cruz's room They knocked on the
door and Reyes opened it. The agents, disguised as hotel
enpl oyees, inquired if it was Cruz's room Reyes replied in the
affirmative, but infornmed the disguised agents that Cruz was not in
the room An agent then identified hinmself as a police officer,
causing Reyes to bolt away fromthe door, run into the bathroom
and cl ose the door. The agents forced their way into the bathroom
and retrieved a cocaine-filled plastic bag from Reyes's nouth
Reyes was arrested.

The roomat the Howard Johnson's cont ai ned | oose cocai ne,
a two-way radio, and receipts for a room at the Days Inn.
Subsequently, the Days Inn room was searched. Cocai ne, digital
scales, a two-way radio, and nmarijuana were seized.

B. The trial and preceding events

On Novenber 26, 2001, attorney Stephen Smth ("Smth")
was appointed to represent Reyes pursuant to the Crimnal Justice
Act. One week before trial, Reyes filed a notion requesting that
Smith withdraw as counsel. The district judge held a hearing and
denied the notion. After denying the notion, Reyes informed Smth
and the trial judge that he would not attend his own trial. The
district judge urged Reyes to attend the trial, but he refused. On
the day of trial, the district judge again urged Reyes to be
present and informed himof his constitutional right to confront

W tnesses. After Reyes again refused to attend, the district judge

-3-



informed himhe could change his mnd at any tinme. Reyes did not
change his mnd and was not present at the trial.

One hour before the trial began, Reyes's co-defendant,
Cruz, decided to testify against Reyes. Oiginally, Cruz had
refused to testify against Reyes. Cruz testified that he changed
his m nd because he could get an additional two to four years added

to his own sentence if he refused to testify.

IT. Analysis

A. Counsel's motion to withdraw

Smth submtted the notion to wthdraw because Reyes
want ed new counsel. It has |long been recognized that a crimna
def endant "shoul d be afforded a fair opportunity to secure counsel

of his own choice.” Powell v. Alabama, 287 U S. 45, 53 (1932).

Thi s court has cautioned, however, that "al though the right extends
to indigent defendants, it does not afford them carte blanche in

the sel ection of appointed counsel.” United States v. Myers, 294

F.3d 203, 206 (1st Cir. 2002) (citing United States v. Machor, 879

F.2d 945, 952 (1st Cir. 1989)). After a court "appoints an
attorney to represent an accused, a subsequent decision to repl ace
that attorney is commtted to the infornmed discretion of the
appoi nting court." 1d.

We reviewthe denial of a notion to withdraw for abuse of

di scretion. United States v. Wodard, 291 F.3d 95, 106-07 (1st

Cir. 2002); see also Mers, 294 F.3d at 207 (stating that the
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deferential standard nakes "perfect sense" because "the trial court
is in the best position to assess the qualitative aspects of the
conplex relationship between a defendant and his appointed
counsel "). In evaluating whether a district court abused its
discretion in deciding a notion to withdraw, this court considers
the following factors: "the tineliness of the notion, the adequacy
of the court's inquiry into the defendant's conpl ai nt, and whet her
the conflict between the defendant and his counsel was so great
that it resulted in a total lack of comrunication preventing an
adequat e defense.™ Wodard, 291 F.3d at 107 (quoting United
States v. Allen, 789 F.2d 90, 92 (1st Cr. 1986)).

1. The motion to withdraw was untimely

A defendant "has no right to representation by a
particul ar attorney when such representation would require undue

delay." United States v. Hallock, 941 F.2d 36, 44 (1st Cir. 1991)

(internal citations omtted). |In evaluating a notion to w thdraw,
a court nust balance the "interest in retaining counsel of [the
def endant' s] choice against the public's interest in the pronpt,

fair and ethical admnistration of justice.” United States v.

Ri chardson, 894 F.2d 492, 496 (1st Cir. 1990) (internal citations
and quotations omtted).

Smth was appointed as Reyes's counsel on Novenber 26,
2001. Smth filed various suppression notions on Reyes's behal f.

The noti ons were deni ed by a magi strate judge on March 6, 2002. On
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April 1, 2002, Smth and Reyes |earned that the case was set for
trial on May 6, 2002. On April 11, 2002, the district judge
adopted the mmgistrate judge's recomendation denying the
suppression notions. Smth waited until April 29, 2002, one week
before trial was to begin, to file the notion to w thdraw.

Reyes clains that this notion was tinely because it was
filed within two weeks of the district court's confirmng the
magi strate judge's decision to deny Reyes's notions to suppress.
Reyes, however, had known of the nmagistrate judge's decision for
al rost two nonths before the notion to withdraw was filed. The
notion to withdraw was thus untinely. It was filed nonths after
Reyes | earned that the notion to suppress woul d probably be denied

and a nere week before the scheduled trial. See, e.q., Mers, 294

F.3d at 207 (holding a wthdrawal notion untinmely that was
subnmitted nonths after the conflict first devel oped and five days
before trial); Wodard, 291 F.3d at 107 (hol ding that a notion for
substitution of counsel thirteen days before trial was untinely);

United States v. Mangual - Corchado, 139 F.3d 34, 42 n.18 (1st Cr

1998) (comenting in dicta that a notion to withdraw filed three
weeks before trial could be untinely).

2. The district court made an adequate inquiry

When a defendant "seeks the replacenent of appointed
counsel, we expect the trial court to conduct an appropriate

inquiry into the source of the defendant's dissatisfaction.”



Mers, 294 F.3d at 207 (internal citation omtted). The "extent
and nature of the inquiry may vary in each case; it need not anount
to a full formal hearing."” Wodard, 291 F.3d at 108.

The district court made an adequate inquiry into the
reasons Reyes sought new counsel. The district court scheduled a
hearing the day after it received the notion. At the hearing, the
district judge asked Smith if he was correct in concluding that the
reason Reyes wanted new counsel was to get a nore experienced
lawer. Smith informed the court that its conclusion was correct.

The district judge then asked Reyes why he wanted new
counsel . Reyes responded that he want ed new counsel because he had
recently |l earned he could be deened a career crimnal and wanted
t he best possible counsel avail able. Specifically, he wanted a
| awyer with nore trial experience than Smth.

Before making a final decision on the notion, the
district judge asked Reyes a second tine if there were any other
reasons he needed a new |lawer. Reyes replied in the negative.
The district judge indicated that he was very famliar with Reyes's
case and that he thought Smith was a good attorney.

The district judge's inquiry was adequate. See, e.qg.,
MWers, 294 F.3d at 205-07 (holding there was a sufficient inquiry
when the judge engaged in a conversation with the defendant and
wi th defendant's counsel regarding the reason for the notion to

w thdraw); Wodard, 291 F.3d at 108 (holding that there was an



adequat e i nqui ry when t he judge i nquired of the defendant why there

was a dispute with counsel); Richardson, 894 F.2d at 497 (hol ding

there was an adequate inquiry when the judge questioned |awers
regardi ng nature of dispute); Allen, 789 F.2d at 93 (hol ding there
was an adequate inquiry when the court "invited appellant to make
a statenent, listened to his reasons for being dissatisfied with
his counsel, and found themto be w thout nerit").

3. There was not a total breakdown of
communication

A def endant who seeks to have appoi nted counsel w thdraw
nmust al so show "nore than the nmere fact of a di sagreenent; he nust
show t hat the conflict between | awer and client was so profound as
to cause a total breakdown in communication,"” preventing an
adequat e defense. Mers, 294 F. 3d at 208.

It appears that Reyes and Smith communi cated well both
before and after the notion to withdraw was filed. Smith had
represented Reyes at his arraignnment, filed suppression notions on
Reyes's behal f, and attended the suppression hearings with Reyes.
In addition, Reyes's comunications with Smth were extensive
enough for Reyes to learn that Smth did not have as nuch tria
experience as anot her | awer Reyes knew.

Reyes clains that he showed a total breakdown of
comuni cation by refusing to participate in his own trial. The

record, however, does not reveal that such a breakdown occurred.



Smth and Reyes communicated during and after the notion to
wi t hdraw hearing, as well as during the trial.

Reyes was unable to show a total breakdown in
conmuni cation, and the district court did not abuse its discretion

by holding that there was no such breakdown. See, e.qg., United

States v. Pierce, 60 F.3d 886, 891 (1st Cr. 1995) (holding that
there was no abuse of discretion when the record revealed the
| awyer and defendant conversed and had some appreciation for each
ot her's opinions). Furthernore, a defendant cannot conpel a change
to counsel by the device of refusing to talk with his | awer.

The district court examned the timng of the notion to
wi t hdraw, questioned the | awer and def endant on why the noti on was
filed, and concluded that there was no breakdown in comuni cation
precl udi ng the presentati on of an adequate defense. See Myers, 294
F.3d at 208. This decision falls squarely within the real mof the
district court's discretion. See id.

B. Ineffective assistance of counsel

Smth filed a notion for a psychol ogi cal exam nati on of
Reyes after the trial but before sentencing. The notion was deni ed
wi t hout prejudice. Reyes's new counsel later filed a new notion
for psychol ogi cal eval uati on which was granted. Reyes argues for
the first time on appeal that Snmith's failure to request a
psychol ogi cal exami nation prior to trial amounted to ineffective

assi stance of counsel.



As this court has held, "wth a regularity bordering on
the nonotonous[,] . . . clains of ineffective assistance cannot
make their debut on direct review' but should be asserted to the

district court under 28 U S.C. § 2255. United States v. Mala, 7

F.3d 1058, 1063 (1st Cir. 1993). An exception to this rule exists
where "the critical facts are not genuinely in dispute and the
record is sufficiently devel oped to al |l owreasoned consi derati on of

an ineffective assistance claim" United States v. Soldevila-

Lopez, 17 F.3d 480, 485 (1st Cir. 1994) (quoting United States v.

Nat anel , 938 F.2d 302, 309 (1st Cr. 1991)). In such a case, "an
appel late court may dispense with the usual praxis and determ ne
the nmerits of such a contention on direct appeal."” 1d.

The present case does not fall within this exception
because the district court did not nake any findings of fact
regardi ng what Smith "knew, or should have known, at the tine his
tactical choices were nmade and i nplenented.” [d. (holding that an
I neffective assistance of counsel claim is premature at the
appel | ate | evel when the record did not show what counsel knew or
shoul d have known when counsel did not request a psychol ogi cal exam
until after trial, but before sentencing). The record shows that
Reyes wanted new counsel, but it does not show that Reyes was
i nconpetent to stand trial. More information regarding what Smth
knew or shoul d have known i s needed before a court can determne if

failing to request a psychol ogi cal exam amounted to ineffective
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assi stance of counsel. An ineffective assistance of counsel claim
that requires further factual determ nations should be brought
through a collateral proceeding in district court under 28 U S. C

§ 2255. |d. (citing United States v. Sutherland, 929 F.2d 765, 774

(st Cir. 1991)).

C. Conspiracy

Reyes argues that there was insufficient evidence
introduced at trial to support the jury's verdict convicting hi mof
conspiracy to possess cocaine with intent to distribute.? The
guilty verdict wll "stand unless, viewng the evidence in the
light nost favorable to the prosecution, no reasonable jury could

have rendered" it. United States v. Nel son-Rodriquez, 319 F. 3d 12,

27 (1st GCr. 2003) (citing United States v. Spinney, 65 F.3d 231,

234 (1st Cr. 1995)). "In applying this standard, no premumis
pl aced upon direct as opposed to circunstantial evidence

[a]nd in conducting its review, this court cannot . . . nake
credibility judgenents; [a] task . . . solely within the jury's

province." United States v. Hernandez, 218 F.3d 58, 64 (1st Cr

2000) (quoting United States v. Otiz, 966 F.2d 707, 711 (1st Cr.

1992)) (internal quotations omtted). |If the evidence, "viewed in

the light nost favorable to the verdict gives equal or nearly equal

! Reyes al so argues that there would be insufficient evidence to
convict him of possession with intent to distribute if there is
i nsufficient evidence of a conspiracy. W need not address this
argunment because we find there was sufficient evidence to support
t he conspiracy charge.
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circunstantial support to a theory of gquilt and a theory of
i nnocence of the crine charged,” then this court will reverse the

conviction. United States v. Mrillo, 158 F.3d 18, 22 (1st Cr.

1998) (quoting United States v. Flores-Rivera, 56 F.3d 319, 323

(1st Gr. 1995)) (internal quotations omtted) (further citation
omtted).

There are three basic conponents to a drug conspiracy:
"[t] he existence of a conspiracy, the defendant's know edge of the
conspiracy, and the defendant's voluntary participation in the

conspiracy."” Nelson-Rodriguez, 319 F.3d at 27-28 (quoting United

States v. Gonez-Pabén, 911 F.2d 847, 852 (1st Cir. 1990)) (internal

quotations omtted). "Mere association" with conspirators or "nere
presence" during conspiracy activities "will not, standing al one,
be sufficient for conviction." 1d. at 28.

A reasonable jury could have found Reyes guilty of a
conspiracy to distribute cocai ne beyond a reasonabl e doubt. There
was both direct and circunstantial evidence supporting such a

verdi ct. See Nel son-Rodrigquez, 319 F.3d at 28 (citing United

States v. Aponte-Suérez, 905 F. 2d 483, 490 (1st G r. 1990) (stating

that conspiratorial agreement may be inferred fromcircunstantia
evi dence)).

First, Cruz testified that Reyes had been selling him
twenty granms of cocaine per day for a two nonth period. A single

i sol ated purchase of an illegal drug is not enough to establish a
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conspiracy. See United States v. lzzi, 613 F.2d 1205, 1210 (1st

Cr. 1980). Multiple sales over a span of tine, however, can
constitute sufficient evidence to establish a conspiracy. See

United States v. Soler, 275 F.3d 146, 151 (1st Gr. 2002) (finding

three sales over a two-day period, with an inventory of heroin
suggesting a readi ness to engage in future transacti ons, anounts to
evi dence of a conspiracy).

Reyes chal | enges the sufficiency of the evidence on this
poi nt because Cruz testified to avoid a harsher sentence. |ndeed,
the jury was aware that Cruz m ght have gotten an additional two to
four years added to his sentence had he refused to testify.
Credibility judgnments, however, are solely within the jury's

province and will not be disturbed by this court. See United

States v. Hernandez, 218 F.3d 58, 64 (1st G r. 2000); see also

Gonez- Pabon, 911 F.2d at 853 (holding that a jury's determ nation
of a witness's credibility will not be disturbed unless the
testinony is "incredible or insubstantial onits face"). The jury
coul d have di scounted Cruz's testinony, but it did not. See, e.q.,

&Onez- Pabon, 911 F.2d at 853 (holding that evidence was not

render ed i nsufficient because it consi sted | argel y of
uncorroborated testinony of a paid inforner).

Second, Cruz identified the Howard Johnson's as the pl ace
where he picked up the cocaine. Ildano confirmed that he dropped

Cruz off at the Howard Johnson's to set up the drug transaction.
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When the agents knocked on the door to the Howard Johnson's room
Reyes answer ed.

Reyes contends that his presence in the room is
insufficient to prove a conspiracy. Reyes is correct that nere
presence in a room where drugs are stored or drug transactions
occur is insufficient to prove nenbership in a conspiracy. See

United States v. Qcanpo, 964 F.2d 80, 82 (1st Cr. 1992) (holding

that mere presence at the scene of acrine is insufficient to prove
nmenbership in a conspiracy). Reyes's argunment fails, however, when
viewi ng the evidence in the light nost favorable to the verdict.

See Nel son- Rodriguez, 319 F.3d at 28.

The evidence suggests that Reyes was nore than nerely
present in the hotel room For instance, upon learning that the
agents were police officers, Reyes ran to the bathroom and
attenpted to swall ow 3.1 grans of cocai ne packaged in a plastic bag
containing nine small "bag corners.” A nere visitor would not
attenpt to i ngest over 3 grans of cocaine to avoid its discovery by
pol i ce.

Furthernore, a subsequent raid of the Days Inn roomled
agents to discover over eighty grans of cocaine, sonme of which was
wr apped in a plastic bag containing nine small "bag corners” -- the
same type of packaging as the cocaine Reyes tried to ingest. See
Soler, 275 F.3d at 151 (finding simlarly marked bags of heroin to

be evi dence of a conspiracy).
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Last, the Howard Johnson's contained a two-way radi o set
to the same channel as the two-way radio found at the Days Inn --
t he hotel roomwhere the bul k of the cocaine was stored. It would
not be unreasonable for the jury to conclude that the occupant of
t he Howard Johnson's room Reyes, worked together with the occupant
of the Days Inn room to distribute the cocaine. By having two
roons, the conspirators mght have hoped that if the drugs were
traced to the point of distribution, the Howard Johnson's room the
bul k of the cocaine woul d never be discovered since it was stored
in the Days Inn room The testinony of Cruz and the actions of
Reyes support such a finding by the jury.

Def endant s "chal | engi ng convi ctions for insufficiency of
evi dence face an uphill battle on appeal” and, |ike Sisyphus, Reyes

does not reach the top. See Hernandez, 218 F.3d at 64.

ITII. Conclusion

We therefore affirmthe district court's judgnment w t hout
prejudice to Reyes's right to raise his ineffective assistance of
counsel claim by filing a tinely petition for post-conviction
relief. See 28 U S.C. § 2255.

Affirmed.
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