United States Court of Appeals
For the First Circuit

No. 03-2033
LI NDA L. LALONDE, ET AL.,
Plaintiff, Appellant,
V.
TEXTRON, | NC.; TEXTRON SAVI NGS PLAN;, TEXTRON SAVI NGS
PLAN COW TTEE; PUTNAM FI DUCI ARY TRUST COMPANY and
JOHN DOES 1-10,

Def endants, Appel | ees.

No. 03-2039
MACHELLE A. SI MON- GRECH, ET AL.,
Plaintiff, Appellant,
V.
TEXTRON, | NC.; TEXTRON SAVI NGS PLAN; TEXTRON SAVI NGS
PLAN COW TTEE; PUTNAM FI DUCI ARY TRUST COVPANY and
JOHN DCES 1-10,

Def endant's, Appel |l ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

[Hon. WIlliamE Smth, US. District Judge]

Bef or e
Torruella, Lourie” and Howard,
Circuit Judges.

'O the Federal CGircuit, sitting by designation.



Lee Squitieri, with whom Squitieri & Fearon, LLP, David J.
Strachman, Mclintyre, Tate, Lynch & Holt, LLP, Charles J. Piven, Law
Ofices of Charles Piven P. A, Joe R Watley, Jr., Watley Drake
LLC, Kenneth A. Wexler, and The Wexler Firm were on brief, for
appel | ant s.

Karl G Nelson, with whom Wlliam J. Kilberg, Mtchell A
Karlan, G bson, Dunn & Crutcher LLP, John A.  Tarantino, Paul V.
Curcio, and Adler, Pollock & Sheehan P.C., were on brief, for
Textron Inc., Textron Savings Plan, and Textron Savings Plan
Commi tt ee.

Janes S. Dittnar, P.C., with whom Janes O. Fl eckner, John J.
Ceary, P.C. (O Counsel), Daniel P. Condon (O Counsel), and
&oodwin Procter, LLP, were on brief, for Putnam Fiduciary Trust
Conpany.

May 7, 2004




HOWARD, Circuit Judge. Linda L. Lal onde and Machelle A

Si mon- Grech, acting on behalf of a putative class of participants
I n and beneficiaries of an enpl oyee stock ownership plan ("ESOP")
known as the Textron Savings Plan, brought lawsuits (that were
eventually consolidated) against the plan; Textron, Inc. (the
pl an's sponsor); the Textron executives who all egedly adm ni stered
the plan (the "Textron Savings Plan Conmittee"); and the plan's
trustee, the Putnam Fiduciary Trust Conpany. Insofar as is
rel evant,! the operative conplaint asserts that, between January 1,
2000, and Decenber 31, 2001, defendants violated the Enployee
Retirement Incone Security Act (ERISA) by breaching fiduciary
duties owed to the class, see 29 U. S.C. § 1104(a), and by violating
ERI SA's anti-inurenment provision, see 29 US C § 1103(c)(1).2
Plaintiffs seek to renmedy these statutory |apses through ERISA s
enforcement provisions, 29 US C 8§ 1132(a)(1l) and (3), which
authorize certain actions by plan participants and beneficiaries.

Thr oughout the class period, defendants directed 50% of

enpl oyee contri buti ons and 100%of enpl oyer matching contri butions?®

"W confine ourselves to essentials in setting the stage for
our discussion of the issues in this appeal. Readers interested in
greater detail may consult the district court's published opinion.
See Lalonde v. Textron, Inc., 270 F. Supp. 2d 272 (D.R 1. 2003).

’Rel evant statutory provisions are reproduced in a statutory
appendix to this opinion in the order in which we cite them

$Textron contri buted $0.50 or an equival ent anmpbunt of Textron
stock for each $1.00 an enpl oyee contri but ed.
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into a stock fund that held only Textron comon stock. Plaintiffs
claimthat, in investing so nuch of the class's funds in Textron
stock during the class period, defendants violated duties of
| oyalty owed to the class and acted in an unlawfully self-
aggr andi zi ng manner because defendants knew or had reason to know
that Textron faced troubles that were certain to cause (and did in
fact cause) a significant decline in the value of its stock. In
support of these clains, plaintiffs allege (with varying degrees of
specificity) that, during the <class period, defendants were
fiduciaries within the neaning of 29 US. C 8§ 1002(21)(A);
Textron's earnings per share declined by over 70% Textron
initiated a restructuring that was expected to culmnate in the
term nation of over 10% of its workforce; Textron artificially
inflated the price of its stock by concealing internal problens
that led to its lost earnings and restructuring (mal feasance that
was alleged to have been the subject of a federal securities
| awsuit brought by Textron's shareholders); and Textron common
stock significantly underperformed in conparison to the narket as
a whole (neasured in terns of the Standard & Poor's 500) and
Textron's peer group. Despite this bleak scenario and in

dereliction of their duties, plaintiffs say, defendants continued



to fund the Textron stock fund and prohibited the class from
diversifying its retirement accounts.*

Def endants el ected to chall enge these clai ns under Fed.
R GCv. P. 12(b)(6). |In support of their argunents that the clains
were not viable, defendants asserted that plaintiffs had pl eaded
insufficient facts to establish that any one of them was an ERI SA
fiduciary and/ or that any one of thembreached any fiduciary duties
owed to the class.® Putnam additionally argued that, as a so-
called "directed fiduciary," see 29 U S.C. § 1103(a)(1), it |lacked
the i nvestment discretion that nust be found to have been abused if
a viable breach of fiduciary duty claimis to lie. Central to
def endants' argunments was the fact that the plan was an ESOP and,

as such, designed to invest primarily in qualifying enployer

‘Defendants lifted the prohibition on diversification on
January 1, 2002 (the date that corresponds with the closing of the
class period), at which point approximtely 20% of the plan's
35,000 or so participants "al nost i mrediately” (in the words of the
conplaint) divested thenselves of sone or all of their Textron
st ock.

*Def endants attached to their notions and relied uponintheir
argunents the summary pl an descri ption, the plan docunents, and t he
trust and service agreenents between Textron and Putnam The
district court treated these docunents as nerged i nto the conpl ai nt
because the conplaint’'s all egati ons depended on themand plaintiffs
made a nunber of references to themat oral argunent on defendants'
notions. See Beddall v. State Street Bank & Trust Co., 137 F.3d
12, 17 (1st Gr. 1998) (docunents on which a conpl ai nt depends and
to which it refers "nerge[] into the pleadings and the trial court
can review [theml in deciding [a Rule 12(b)(6)] notion").
Plaintiffs do not argue that the court erred in considering these
docunents or dispute that these docunents are properly before us
for purposes of our review
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securities. See 26 US.C 8§ 4975(e)(7)(A; 29 USC 8§
1107(d) (6) (A . In essence, defendants' pleading rhetorically
asked, how can defendants be found to have violated ERISA in
connection with the Textron ESOP when they did nothing nore than
what Congress contenplated would happen when an enployer
est abl i shes an ESOP?

In a thorough opinion and order, the district court
granted defendants' notions to dismss. Wth respect to the breach
of fiduciary duty clains against the Textron defendants, the court

adopt ed t he reasoni ng of Mbench v. Robertson, 62 F.3d 553, 571 (3d

Cr. 1995), and Kuper v. |lovenko, 66 F.3d 1447, 1459 (6th GCr.

1995), and held that an ESOP fiduciary® "is entitled to a

presunption that its decision to remain invested in enployer

The district court decided that factual issues precluded
di sm ssal wunder Rule 12(b)(6) on the ground that the Textron
def endants were not fiduciaries of the class with respect to the
conduct in question. See 270 F. Supp. 2d at 277 n.4. The Textron
def endants do not argue that the court's ruling was erroneous in
this respect except to suggest that there is no such thing as the
Textron Savings Plan Cormittee and to contend that the plan is not
a proper defendant because (1) there are no allegations that the
plan acted as a fiduciary with respect to its own assets, and (2)
plaintiffs are seeking relief on the plan's behalf (and not from
the plan). The point about the Textron Savings Plan Committee is
not susceptible to resolution on the pleadings and may be taken up
following the limted remand that we order at the conclusion of
this opinion. The point about the plan not being a proper
defendant is effectively conceded by the plaintiffs, who nmake no
response to it in their reply brief. We therefore affirm the
dism ssal of plaintiffs' breach of fiduciary duty and anti-
i nurenent clains against the plan. Henceforth, the phrase "the
Textron def endants” shoul d be understood to enconpass only Textron
and the Textron Savings Plan Comm ttee.

-6-



securities was reasonable.” 270 F. Supp. 2d at 279
"Accordingly,"” the court continued, "in order to state a viable
claim Plaintiffs nust plead facts that, if proven at trial, would
establish that [the Textron defendants] abused their discretion in
failing to diversify Textron stock during the years 2000 and 2001. "
1d.

In defining the boundaries of the Textron defendants'
discretion, the district court attenpted to reconcile Congress's
concern that ERISA-plan fiduciaries nust always act in the
interests of plan beneficiaries wth Congress's endorsenent of
enpl oyee stock ownership through the ESOP nechanism See id. at

278-79.7 In doing so, the district court |ooked to Mench, Kuper,

"The court explained the difficulty an ESCP fi duciary faces in
perform ng this reconciliation:

An ESOP is an ERI SA plan that invests primarily in
"qualifying enployer securities,"” which typically are
shares of stock in the enployer that creates the plan
29 U.S.C. 8 1107(d)(6)(A). In creating ESOPs, Congress
sought to develop plans that would function as both an
enpl oyee retirement benefit plan and a technique of
corporate finance t hat woul d encour age enpl oyee owner shi p
of a conmpany. As a result of these dual purposes, ESOPs
are not intended to guarantee retirenent funds, and they
pl ace enpl oyee retirenent assets at a greater risk than
the typical diversified, ERI SA-regul ated plan .

Nonet hel ess, ESOPs are governed by ERISA' s
requirenents for fiduciaries. An ERISA fiduciary nust
enploy within the defined domain "the care, skill,
prudence, and diligence under the circunstances then
prevailing that a prudent man acting in a |ike capacity
and famliar with such matters would use.” [29 U S.C. §
1104(a)(1)(B)]. If a fiduciary fails to neet these
stringent requirenents, it may be held |liable for | osses
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and Wight v. Oegon Mtallurgical Corp., 222 F. Supp. 2d 1224,

1233-34 (D. Or. 2002), aff'd 360 F.3d 1090 (9th Cir. 2004), all of
whi ch grappled with this same problem See 270 F. Supp. 2d at 280.
Building from the facts and hol dings of these cases, the court
concluded that, in exercising its discretionto continue purchasing
conpany stock, an ESOP fiduciary enjoys a presunption of
reasonabl eness that "nay be overcone when a precipitous decline in
the enpl oyer's stock is conmbi ned with evidence that the conpany is
on the brink of collapse or is undergoing serious m smanagenent."
Id. The court then granted the Textron defendants' notion to
di sm ss because "[t]his is not one of those cases.” Id. In
support of its ruling, the court stated that the conplaint had
alleged only a drop in stock price, a decline in corporate profits,
and a restructuring of the conpany during the class period. See
id. The court also speculated that, had the Textron defendants
decided not toremain fully invested in Textron stock per the terns
of the plan, they m ght have triggered an even steeper sell-off
and/or invited a | awsuit when the stock | ater appreciated. See id.

Al t hough this line of reasoning applies with equal force

to the breach of fiduciary duty clains agai nst Putnam the district

to the plan that result from breaches of that duty. 29
U S.C. § 1109(a). Consequently, ESOP fiduciaries are in
the unique situation of having to facilitate the ESCP
goal of enpl oyee ownership, while at the sane tine being
bound by ERI SA's rigorous fiduciary obligations.

Id. at 278 (citations and internal quotation marks onitted).
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court also went on to analyze whether Putnam was a "directed
fiduciary" within the meaning of 29 U S.C. § 1103(a)(1). See id.
at 280-82. Following the course charted in Beddall, 137 F.3d at
19-21, the court parsed the plan docunents and concluded that
Putnam was a directed fiduciary as a matter of law.  See 270 F.
Supp. 2d at 281-82. As such, the court reasoned, Putnaml acked the
di scretionary authority to do what plaintiffs say it should have
done: ignore the directions of the plan administrator to keep
investing (and to remain invested in) Textron stock. See id. at
282. The court did not, however, go on to discuss plaintiffs'
alternative argunment that, even if Putnamwere a directed trustee,
it still could be held to have violated 29 U S.C. 1103(a)(1) if it
foll owed directions fromthe Textron defendants that were "contrary
to [ERISAl." |d.

Wth respect to plaintiffs' anti-inurenent clains, the
district court granted Textron's notion to dism ss on the basis of
a line of cases holding that 29 U S C § 1103(c)(1) "does not
prevent an enpl oyer fromenjoying indirect benefits associated with
pl an investnent decisions.” 1d. at 284 (collecting cases). The
court granted Putnam s notion on the basis of its prior ruling that
Put nam | acked di scretion with respect to investnent decisions and
therefore was not a fiduciary subject to liability under ERI SA s

anti-inurenment provision. [d. at 284 n.9.



On appeal, plaintiffs contend that the district court
erroneously scrutinized their allegations as if defendants had
noved not to dism ss the conplaint under Fed. R Civ. P. 12(b)(6),
but rather for summary judgnent under Fed. R GCv. P. 56. In
pressing this claim plaintiffs make a subsidiary argunment that the
court defined an ESOP fiduciary's duty too narrowy when it stated
that a di scontinuation of plan funding is required only where there
is a precipitous decline in the value of the conpany's stock
combi ned wi t h evi dence of an i npendi ng col | apse or serious internal
m smanagenent . 8  Textron responds by suggesting in a footnote that
the court's fornulation of an ESOP fiduciary's duty "is not
adequately deferential to Congress's intent to foster ESOP

i nvestment in enployer stock,"® but otherwise is content to defend

8Plaintiffs also take issue with the court's concl usions that
Put nam | acked discretion with respect to the funds and that the
absence of such discretion automatically rendered non-viable their
breach of fiduciary duty and anti-inurenent clains. We do not
reach these argunments (or the responses to them because, as we
shall explain, plaintiffs failed to allege facts sufficient to
ground a judgment in their favor even if disputes about the plan
docunents and the | aw were resolved in their favor

°The Ninth Circuit recently expressed synpathy for Textron's
position in its opinion affirmng the Wight decision that was
relied upon by the district court. See 360 F.3d at 1097-98
(questioning in dicta whether Mench and Kuper underm ne
congressi onal purpose in holding that ESOP fiduciaries sonetines
must diversify plan investnents); id. at 1098 n.4 (suggesting in
dicta that Mench and Kuper are "problematic [under the federa
securities laws] to the extent that [they] inadvertently
encourage[] corporate officers to utilize inside information for
the exclusive benefit of the corporation and its enpl oyees").
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the court's di sm ssal under the rule the court derived fromMoench,
Kuper, and Wi ght.

W turn first to plaintiffs' breach of fiduciary duty
claims against Textron. As set forth above, the district court
concl uded that the all egations in the conplaint (and the reasonabl e
i nferences they give rise to) were insufficient because the facts
alleged -- declines in stock price and corporate profits and a
significant corporate restructuring -- never could support a

finding that the Mbench/ Kuper/Wight rule had been satisfied. See

Lal onde, 270 F. Supp. 2d at 280. As an initial matter, we share
the parties' concerns about the court's distillation of the breach
of fiduciary standard into the nore specific decisional principle

extracted fromMench, Kuper, and Wight and applied to plaintiffs'

pl eadi ng. Because the inportant and conpl ex area of lawi nplicated
by plaintiffs' clainms is neither mature nor uniform see supra n.9,
we believe that we would run a very high risk of error were we to
|ay down a hard-and-fast rule (or to endorse the district court's
rule) based only on the statute's text and history, the sparse
pl eadi ngs, and t he few and di scordant judici al deci sions di scussing
the issue we face. Under the circunstances, further record
devel opnment -- and particularly input fromthose with expertise in
the arcane area of the | aw where ERI SA' s ESOP provi sions intersect
with its fiduciary duty requirenments -- seens to us essential to a

reasoned elaboration of that which constitutes a breach of
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fiduciary duty inthis context. Cf. Doe v. Wal ker, 193 F. 3d 42, 46

(st Cr. 1999) (vacating a Fed. R Gv. P. 12(b)(6) dism ssal on
an issue with "inportant social and noral inplications" and with an
undevel oped factual background "in part because further facts may
make it unnecessary to decide the hard case but al so because the
facts are likely to contribute to a nore sensitive assessnent of
what the law 'is' (which, absent decisive precedent, neans what it
"shoul d be')").

In any event, we believe that the breach of fiduciary
duty judgnent in favor of the Textron defendants cannot wthstand
conventional Fed. R Cv. P. 12(b)(6) scrutiny. A conplaint should
be dism ssed under Rule 12(b)(6) "only if it is clear that no
relief could be granted under any set of facts that coul d be proved

consistent with the allegations.” Sw erkiewcz v. Sorema N. A, 534

U S. 506, 514 (2002); see also id. at 511 ("When a federal court
reviews the sufficiency of a conplaint, before the reception of any
evi dence either by affidavit or adm ssions, its task i s necessarily
a limted one. The issue is not whether a plaintiff wll
ultimately prevail but whether the claimant is entitled to offer
evi dence to support the clains.") (quoting Scheuer v. Rhodes, 416
U S 232, 236 (1974) (internal quotation marks omtted)). Her e,
the district court's analysis, while perhaps convincing onits own
terms, failed to take account of plaintiffs' allegation that,

during the period identifiedinthe conplaint, Textron artificially
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inflated its stock price by concealing "the disparate problenms
t hroughout Textron's segnents and their adverse effect on Textron
which are the subject of a federal securities lawsuit by
shar ehol ders against Textron and certain of its officers and
directors.” Wiile this allegation is not terribly specific,
Textron surely is aware of the nature of the charges it faces in
the separate lawsuit.'® The allegation is thus sufficient to play
its part in effectuating the purposes of Fed. R Cv. P. 8(a): to
give Textron "fair notice of what [plaintiffs'] claimis and the

grounds upon which it rests.” 1d. at 512 (quoting Conley v. G bson,

355 U. S. 41, 47 (1957) (internal quotation marks omtted)). And,
when conbi ned with the other allegations, it is sufficient to clear
the Rule 12(b)(6) hurdle.

Consi der, for exanple, a (purely hypothetical) scenario
under which plaintiffs unearth during di scovery docunents show ng
that, during the class period, the Textron officials responsible
for adm nistration of the ESOP were concerned that Textron was not
going to survive its downsi zi ng and wanted t he pl an docunents to be
amended so as to keep their enployees frominvesting in a dying
venture. Consider further a scenario under which the plaintiffs

uncover evi dence that these officials were di ssuaded fromso acting

°If it were not, the proper response shoul d have been a noti on
for a nore definite statenent under Fed. R CGv. P. 12(e) and not
a notion for dismssal on the nerits. See Swi erkiew cz, 534 U. S
at 514.
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by hi gher-ups concerned about sustaining the conpany's stock price
until stock options that they held could vest. Such evidence
certainly wuld be entirely consistent with plaintiffs'
al | egati ons. Moreover, it mght well be sufficient (nuch would
depend on the nature of the additional factual devel opment to which
we previously alluded) to support a finding that the Textron
def endants had breached their fiduciary duty to the class.

The odds of plaintiffs succeeding on their breach of
fiduciary duty cl ai ns agai nst the Textron defendants m ght be very

|l ong, but "that is not the test." Swierkiewicz, 534 U S. at 515

(quoting Scheuer, 416 U S. at 236) (internal quotation marks
omtted). Accordingly, we shall vacate the judgnent in favor of

the Textron defendants and remand for further proceedings
consistent wth this opinion.

Plaintiffs' breach of fiduciary duty clains against

Putnam and their anti-inurenent clains against all defendants,

stand on different footing. Even if we were to assune arguendo
that the district court erred in concluding that Putnam was a
directed fiduciary and that directed fiduciaries are shielded from
liability for following the directives in the plan docunents, there
is absolutely nothing in the conplaint which pernmits an inference
t hat Put nam abused any di scretion it m ght have had. Putnamis not

al l eged to have know edge of any mal feasance within Textron; it is
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alleged only to have |earned (as the events were unfol ding) that
Textron's stock price and profits were declining and that the

conmpany was undergoing a restructuring. As the district court
aptly observed, this sinply is not enough to ground a finding that
Put nam vi ol ated any duties it mght have owed to the class. | t
woul d subvert the purposes of ERISAto permt |awsuits against plan
fiduciaries (again, assum ng that Putnamis a plan fiduciary) every
time a conpany's fortunes took a relatively unexceptional turn for
the worse. W therefore decline to upset the judgnent in favor of
Putnamon plaintiff's breach of fiduciary duty clains. So too do
we decline to upset the judgnents in favor of all defendants on
plaintiffs' anti-inurenent clains, the appellate attacks on which
are set forth in a few sentences which seek only to differentiate
the facts of this case fromthose of the cases relied upon by the
district court and which nake no effort at all to explain howthe
schenme alleged caused plan assets to inure to the benefit of

Textron itself. See United States v. Zannino, 895 F.2d 1, 17 (1st

Gir. 1990).

Affirmed in part; wvacated in part. No costs.
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STATUTORY APPENDI X

1. 29 U S.C 8§ 1104(a) states:

(a) Prudent man standard of care

(1) Subject to sections 1103(c) and (d), 1342,
and 1344 of this title, a fiduciary shall
di scharge his duties with respect to a plan
solely inthe interest of the participants and
beneficiari es and-

(2)

In

(A) for the exclusive purpose
of :

(i)providing benefits
to participants and
their beneficiaries;
and

(ii) defraying
reasonabl e expenses
of admnistering the
pl an;

(B) wwth the care, skill, prudence, and
diligence wunder the circunstances then
prevailing that a prudent man acting in a
like capacity and famliar wth such
matters would use in the conduct of an
enterprise of a like character and wth
i ke ains;

(C) by diversifying the investnents of the
plan so as to mninmze the risk of large
| osses, unless under the circunstances it
is clearly prudent not to do so; and

(D) in accordance with the docunents and
I nstrunments governing the plan insofar as

such docunents and instrunents are
consistent with the provisions of this
subchapter and subchapter [I1l of this
chapter.

the case of an eligible individual

account plan (as defined in section 1107(d)(3)
this title), t he di versification

of
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requi renent of paragraph (1)(C and the
prudence requirenent (only to the extent that
it requires diversification) of paragraph
(1)(B) is not violated by acquisition or
hol di ng of qualifying enployer real property
or qualifying enployer securities (as defined
in section 1107(d)(4) and (5) of this title).

2. Inrelevant part, 29 U S.C 8§ 1103(c)(1l) states:

[T]he assets of a plan shall never inure to
the benefit of any enployer and shall be held
for the exclusive purposes of providing
benefits to participants in the plan and their
beneficiaries and def rayi ng reasonabl e
expenses of adm nistering the plan.

3. Inrelevant part, 29 U S.C. § 1002(21)(A) states:

[A] person is a fiduciary with respect to a
plan to the extent (i) he exercises any
di scretionary authority or di scretionary
control respecting managenent of such plan or
exerci ses any authority or control respecting
managenent or disposition of its assets, (i)
he renders investnent advice for a fee or
ot her conpensation, direct or indirect, wth
respect to any noneys or other property of
such  plan, or has any authority or
responsibility to do so, or (iii) he has any
di scretionary authority or di scretionary
responsibility in the admnistration of such
pl an.

4. In relevant part, 29 U S.C § 1103(a) states:

(a) Benefit plan assets to be held in trust; authority of
trustees

[Alll assets of an enpl oyee benefit plan shal

be held in trust by one or nore trustees.
Such trustee or trustees shall be either named
in the trust instrument or in the plan
instrument . . . or appointed by a person who
is a naned fiduciary, and upon acceptance
being naned or appointed, the trustee or
trustees shall have exclusive authority and
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di scretion to manage and control the assets of
the plan, except to the extent that--

(1) the plan expressly provides
that the trustee or trustees are
subject to the direction of a
naned fiduciary who is not a

trustee, in which case the
trustees shall be subject to
proper directions of such

fiduciary which are nmmde in
accordance with the terns of the
pl an and which are not contrary
to this chapter

5. In relevant part, 26 U S.C. § 4975(e)(7)(A) states:

The term"enpl oyee st ock ownershi p pl an" neans
a defined contribution plan --

(A) which is a stock bonus plan
which is qualified, or a stock
bonus pl an and a noney purchase
pl an bot h of which are qualified
under section 401(a) [of title
26] and which are designed to
invest primarily in qualifying
enpl oyer securities .

6. Inrelevant part, 29 U S.C. 8§ 1107(d)(6)(A) states:

The term"enpl oyee stock ownershi p pl an" neans
an indivi dual account pl an--

(A) which is a stock bonus plan
which is qualified, or a stock
bonus plan and noney purchase
pl an bot h of whi ch are
qgual i fied, under section 401 of
title 26, and which is designed
to i nvest primarily in
qual i fyi ng enpl oyer securities.
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