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LYNCH, Chief Judge. In this consolidated appeal, four

def endants chal | enge their jury convictions and sentences for drug
and firearmcrinmes. A federal jury in Puerto R co convicted each
def endant on one count of conspiracy to possess wth intent to
distribute narcotics and one count of conspiracy to use or carry
firearns in furtherance of a drug trafficking crinme. The district
court, after considering all of the evidence, including evidence of
seven nurders commtted in furtherance of the narcotics conspiracy,
sentenced each defendant to life in prison on the first count and
ten years' inprisonment on the second count, to be served
consecutively.

Finding that the evidence was sufficient to support the
guilty verdicts as to each defendant; that the district court did
not err in inposing the life sentences as to defendants Méndez-
Rol dan, Gonzél ez- Suarez, and Rodriguez-Reyes; and that the court
did not err in denying severance as to defendant Cabrera-Cosne, we
affirm

l.

Because thi s appeal follows the defendants' convictions,

we recite the trial evidence in the light nost favorable to the

jury's verdicts. See United States v. Poulin, 631 F.3d 17, 18 (1st

Cr. 2011).
The cocaine and marijuana distribution conspiracy and

related use of firearnms in this case took place in and around two
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public housing projects in San Juan, Puerto Rico -- Nenesio R
Canal es and Ll oréns Torres -- during the years 2003 t hr ough 2006.
In the Canal es project, there was a strai ghtaway spanni ng sone of
t he buil di ngs, which was known as La Recta; this was where nost of
the drugs at issue were sold. The governnent offered four co-
conspirator wtnesses, surveillance videos, and seized evidence
such as drugs (including crack vials and bags of nmarijuana),
firearms, and bullets to prove the extent of the drug conspiracy at
La Rect a.

“Mel" -- defendant Melvin Méndez-Rol dan (" Méndez") --
personally controlled all crack cocaine sales at La Recta during
2003. He did not sell the crack hinself, but instead enpl oyed a
runner, Delia Sanchez-Sanchez ("Sanchez"), who testified for the
prosecution at trial. Sanchez said that she, with the help of
ot hers, sold one-eighth of a kil ogramof crack per week on Méndez's
behal f. Sanchez recei ved packages from Méndez that each contai ned
25 vials of crack, and she distributed the packages anobng vari ous
sellers, who made the sales directly to the purchasers. Mndez's
profit from each package was $4000.

In addition to these crack sales, Mndez charged a
monthly rent to other drug "owners" who wanted to sell marijuana at
La Recta. Until his arrest in 2003, Méndez did not allow anyone

el se to sell crack there.



Méndez hinmself regularly patrolled La Recta wth
firearms, and he frequently wused violence, including |etha
violence, to maintain control of the drug point. He shot and beat
up various drug addicts at La Recta when they lingered there
(because he feared they would attract the police), and he shot at
a group of rival crack dealers who had opened a new drug point
near by. In January 2003, Mendez and three others anmbushed and
killed Alexis Rivera Feliciano ("R vera"), whomthey believed to be
a federal informant. \When the police arrived at the scene where
Ri vera's body |ay, Méndez reappeared and began | aughi ng.

There was nore. Méndez told Sanchez that he suspected
that the wife of Luis Otiz Santos ("Otiz"), a/k/ia "Cleca," an
addi ct at the Canal es project, was also an informant. |In May 2003,
Sanchez saw Méndez follow Otiz behind a building; she heard a
gunshot, then saw Méndez and two ot hers put what appeared to be a
body wrapped in a shower curtain into the trunk of a car. The
police found Otiz's body three days later, covered in a shower
curtain. Méndez bragged about his role in both of these nurders to
one of the marijuana distributors at La Recta, Rey Manuel
Rodr i guez- Esperé6n, a/k/a "Reyito."!

Méndez was arrested in 2003, but he continued to exert

control over the crack sales at La Recta fromhis prison cell. For

! Rodriguez-Esperén was indicted along wth the four
defendants in this appeal, but his trial was severed and he | ater
testified at trial in this case against his fornmer codefendants.
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exanpl e, during the summer of 2005, Méndez ordered Reyito to shut
down a crack point Reyito had opened, through a nessage delivered
by Méndez' s br ot her-i n-1 aw, def endant José Cabrera-Cosne
("Cabrera"), al/k/a "Luis Villalobos." After Méndez's arrest,
Cabrera took over direct control of crack sales at La Recta.
Sanchez testified that Cabrera supplied her with crack just as
Méndez had, and that Cabrera continued to collect rents fromthe
marij uana owners on Mendez's behal f. Cabrera also sold his own
crack at La Recta, sonetinmes using the sane sellers who sold
Mendez' s crack.

Def endant Héctor Gonzal ez-Suarez ("CGonzélez"), alkl/a
"Pal onp, " was al |l owed by Cabrera to begin selling crack at La Recta
in February 2004. CGonzalez was a friend of Méndez's. Although
Gonzal ez was from Lloréns Torres, he cane to sell at La Recta
because he was in a "war" with another drug point at LIoréns
Torres. Gonzalez paid a nmonthly rent to Méndez and used the sane
prices, runners, and sellers as Méndez did. He carried a gun while
he sold drugs at La Recta.

Def endant Jerry Rodriguez-Reyes ("Rodriguez"), alk/a
"Quiri," began selling marijuana at La Recta in 2004. Li ke
CGonzé&l ez, Rodriguez was from Lloréns Torres but stopped selling
t here because of the war. At La Recta, he used Sanchez as a seller

and occasionally paid her husband to package his marijuana.



Rodriguez sold approxi mately one pound of marijuana every two to
t hree days, and he also carried a gun.

After Mendez's arrest, the other three defendants
continued using violence to protect, and try to expand, the drug
busi ness. For instance, Gonzal ez and Cabrera fornmed a plan to try
to take over the drug point at Calle 4 in Lloréns Torres, where
Gonzal ez's rivals were based. On the night of July 12, 2004,
Gonzé&l ez, Rodriguez, and three others drove a stolen SUV to Calle
4 and opened fire on the dealers there. Three people died in the
shooting. At the scene, the police recovered an AK-47 and shell
casings from other |ong guns, such as M16s or AR-15s. Gonzal ez
| ater boasted about his participation in the shootout.

In 2005, Reyito told Cabrera and Gonzal ez that soneone
known as I ndio had started selling crack nearby w t hout perm ssion,
and Cabrera and Gonzalez agreed that they should kill |Indio.
Gonzél ez recruited Reyito and two others to help himlocate |Indio,
telling them not to shoot Indio until Gonzal ez gave the signal.
The group could not find Indio at that tine, but three days |later
Reyito saw him near La Recta, and Gonzél ez shot him Sanchez
testified that she wtnessed the nmurder from the bal cony of her
apartment, and Gonzél ez later told Reyito that he had killed I ndio.

Al'so in 2005, a marijuana owner known as Agustin began
acting erratically, including brandishing guns around La Recta,;

|ater that year, he killed another marijuana dealer. Cabrera,



Gonzal ez, Rodriguez, Reyito, and two others discussed Agustin's
behavi or and decided to kill him Gonzé&l ez provi ded Rodriguez with
a pistol, but since Rodriguez already had his own gun, he gave the
pistol to Reyito. Cabrera also gave his pistol to one of the
nmenbers of the group. Gonzal ez, Rodriguez, and Reyito then | ocated
Agustin near one of the buildings in the housing project, and while
Gonzé&l ez greeted Agustin with an enbrace, Rodriguez shot Agustinin
t he back of the head. When Agustin fell to the ground, Gonzal ez
and Rodriguez continued to shoot him Agustin died of the gunshot
wounds.

Gonzal ez was indicted on Septenber 15, 2006, on federal
drug and firearm charges. Méndez, Cabrera, and Rodriguez, al ong
with Gonzalez and 22 others, were indicted five days later on
federal drug and firearm conspiracies.

.

The second supersedi ng indictnent, under which all four
defendants were ultimately tried, charged each defendant with one
count of conspiracy to distribute, and possess with intent to
distribute, both marijuana and over 50 grans of crack cocaine
wi thin 1000 feet of a public housing facility and public school, in
violation of 21 U S.C. 88 841 and 860; and one count of conspiracy
to possess, wuse, carry, brandish, and discharge firearns in
furtherance of, or during and in relation to, a drug trafficking

crime, in violation of 18 U S.C. 8§ 924(c)(1)(A) and (0).



Before trial began, Cabrera noved to sever his trial from
that of his codefendants, claimng that the evidence regarding
several of the nurders was "spillover" evidence as to himand that
he would be prejudiced by its introduction. The district court
noted this notion; while it did not rule specifically at that tine,
the court proceeded to try all four defendants together,
effectively denying the notion. On June 11, 2010, the jury found
each defendant guilty on both counts.

Both after the close of the governnent's evidence and
after the verdict, each defendant noved for a judgnent of
acquittal, on the ground that the evidence was insufficient to
support conviction. Specifically, they argued that the evidence
failed to prove that there had been one overarching conspiracy as
charged, but rather showed that there had been nmultiple
conspiraci es. The jury had, at defendants' request, been
instructed on nultiple conspiracies. The district court denied
each of these notions.

The district court held a separate sentencing hearing for
each defendant. The relevant details of these hearings are
recount ed bel ow. In all of the hearings, the court applied the
"murder cross-reference” of U S S G § 2D1.1(d)(1) to reach an
advi sory Sentenci ng GQui delines cal cul ation of life inprisonnment for
Count 1. This cross-reference provides that, for a drug

trafficking crinme, "[i]f a victimwas killed under circunstances



that would constitute nurder wunder 18 U S. C. § 1111 had such
killing taken place withinthe territorial or maritime jurisdiction
of the United States,” then the court should "apply 8 2A1.1 (First
Degree Murder) or 8§ 2A1.2 (Second Degree Murder), as appropriate,
if the resulting offense level is greater than that determ ned
under"” the drug trafficking guideline. US S G § 2D1.1(d)(1).

For each defendant, the district court applied § 2A1.1,
which resulted in a Guidelines sentence of life inprisonnent.
Finding this an appropriate neasure of punishnent for each
def endant under 18 U.S.C. 8§ 3553, the court sentenced each of them
to life inprisonment on Count 1.2

[T,

A. Suffici ency of the Evi dence

Al'l four of the defendants chall enge the sufficiency of
t he evidence to support their convictions on Counts 1 and 2. See
Fed. R Cim P. 29. W review each challenge de novo, asking
"whet her any rational factfinder could have found that the evi dence
presented at trial, together wwth all reasonabl e i nferences, vi ewed
in the light nost favorable to the governnent, established each
el ement of the particular offense beyond a reasonable doubt."

United States v. Medina-Martinez, 396 F.3d 1, 5 (1st Cr. 2005

2 The district court also sentenced each defendant to a ten-
year termof inprisonnment on Count 2, to be served consecutively.
See 18 US.C 8§ 924(c)(D)(A(iii), (o)(D)(D(ii); USsSG
§ 3D1.1(b)(1). None of the defendants challenge their Count 2
sentences on appeal .
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(quoting United States v. Richard, 234 F.3d 763, 767 (1lst Cr.

2000)) (internal quotation marks omtted). "The court's only
inquiry is whether the guilty verdict 'is supported by a plausible
rendition of the record."” Poulin, 631 F.3d at 22 (quoting United

States v. Otiz, 966 F.2d 707, 711 (1st Cir. 1992)). W assune the

credibility of all testinony favorable to the governnent. See

United States v. Fenton, 367 F.3d 14, 18 (1st Cir. 2004).

Méndez, Rodriguez, and Gonzal ez present a common ar gunent
on the sufficiency of the evidence; Cabrera filed a separate brief
wth a simlar point. Nanely, they argue -- as they did in their
notions for acquittal -- that the evidence did not prove that there
was one single conspiracy, but rather that each defendant acted in
the sole interest of his own drug sales. The argunent is that
there were nmany snall er conspiracies to distribute drugs, but not
t he cooperation and i nterdependence of an overarchi ng conspiracy.
They argue that there were separate brands of crack cocaine and
marijuana, with different col or-coded vials and baggi es to maintain
mar ket differentiation.? This purported variance between the
conspiracy charged in the indictnent and the evi dence presented at
trial requires, they argue, acquittals for all defendants on al

counts. We will reverse a conviction based on a variance in proof

3 For instance, Meéndez's vials of <crack had blue caps,
Gonzal ez' s had green caps, and Cabrera's were small er and had gold
caps. Rodriguez's baggies of narijuana were purple, whereas
Reyito's were green and ot her deal ers used stickers.
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only when there has been "prejudice to the defendant's substanti al

rights.” United States v. Soto—Beniquez, 356 F.3d 1, 27 (1st Cir.

2004) .

In determ ning whether a single conspiracy existed, we
consider "the totality of the circunstances, paying particul ar heed
to factors such as the existence of a common goal, evidence of
i nt erdependence anong the participants, and the degree to which
their roles overlap." Fenton, 367 F.3d at 19. An agreenent to
join a conspiracy "may be express or tacit . . . and may be proved

by direct or circunstantial evidence," United States v. Rivera

Cal der6n, 578 F.3d 78, 88 (1st Cir. 2009), including evidence of
"acts commtted by the defendant that furthered the conspiracy's

purposes,” United States v. Brandon, 17 F.3d 409, 428 (1st Gr.

1994) (quoting United States v. Gonez- Pabén, 911 F. 2d 847, 853 (1st

Cir. 1990)) (internal quotation mark omtted). Further, "each
coconspirator need not know of or have contact with all other
menbers [of the conspiracy], nor nust they know all of the details
of the conspiracy or participate in every act in furtherance of

it." United States v. Martinez—Medi na, 279 F.3d 105, 113 (1st Cir.

2002).

The evidence at trial easily permtted a reasonable jury
to conclude that each of the four defendants was involved in a
single conspiracy to distribute narcotics at La Recta. The

evi dence supported a finding that the defendants operated under a
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common schene, first headed by Méndez and then, under Meéndez's
control fromprison, by his brother-in-law Cabrera, which divided
authority to sell crack and narijuana anong the various "drug
owners. " Despite selling different "brands" of crack and
marijuana, the defendants shared common runners and sellers,
coordinated at |east sone of their drug prices (including raising
prices for the greater good of the overall conspiracy), and joined
together to commt violent acts in order to prevent others from
infringing on their drug business. This evidence was nore than
enough for the jury to infer an agreenent. The governnent's
evidence went far beyond showing that the defendants nerely

associ ated with one another. See Rivera Cal derén, 578 F. 3d at 89-

90 (affirmng jury's finding of a single conspiracy where
def endants control | ed who coul d sell at the drug point, set prices,
and jointly defended the drug point from hol d-ups).

The fact that the defendants sold crack vials wth
different-colored caps would not prevent a reasonable jury from
finding that they worked together to maintain the drug conspiracy
as a whole. See id. at 92. The evidence relating to the viol ence
and murders vividly denonstrated that the defendants would band
together to protect their group's status and exclusivity at La
Recta. For instance, Cabrera and Gonzal ez both sold crack at La
Recta (Cabrera on behalf of both hinmself and Méndez), apparently

w t hout any conflict between them yet when anot her person, I|ndio,
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began selling crack nearby, Cabrera and Gonzalez formed a plan to
kill him and Gonzéal ez eventually shot himto death. Agustin's
nmurder |ikew se foll owed di scussi ons anong Cabrera, Gonzal ez, and
Rodr i guez about how to handl e Agustin's disruptive behavior, and
the defendants shared firearns anong thenselves and other
conspirators in preparing to execute the nurder.

This evidence, along with the other evidence regarding
the nurders of Rivera, Otiz, and the Lloréns Torres dealers,
i kewi se supports a reasonable jury's finding that each def endant
conspired to use, carry, or possess firearnms in furtherance of a
drug trafficking crine. There was extensive testinony that Méndez,
Gonzal es, and Rodriguez each discharged firearms with the purpose
of protecting La Recta from threats to their business and/or
expandi ng their drug operations. |n the Agustin and Ll oréns Torres
nmurders, Gonzal es and Rodriguez even directly worked together to
carry out the killings. Although the evidence did not show that
Cabrera personally shot a firearm w tnesses testified that he had
been seen carrying a gun at La Recta and that he hel ped distribute
firearms for use in Agustin's nurder.*

Under these circunstances, the jury's verdicts agai nst

all four defendants are "supported by a plausible rendition of the

4 Cabrera argues that, while he was seen arnmed at the drug
poi nt, the evidence failed to show that he "used" firearns or that
any "use" was during and in relation to drug trafficking. Since a
jury could easily find that he did carry weapons to protect the
drug point and thus further drug sales, the evidence suffices.
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record." Otiz, 966 F.2d at 711. The convictions nust be

af firnmed.
B. Sent enci ng Chal | enges

Three of the four defendants -- Mendez, Gonzales, and
Rodriguez -- challenge the district court's inposition of life
sentences on Count 1. As the defendants' clains vary in the

appl i cabl e standards of review and in the argunents on which they
rely, we take each defendant's claimin turn.

1. Mendez

Recal | that Méndez controll ed the drug point at La Recta,
and that he beat, shot, and nurdered others in furtherance of the
drug conspiracy.

Méndez's presentence investigation report ("PSR")
attributed to hima drug quantity of 54 kil ogranms of crack cocai ne,
based on Sanchez's testinony about the anount of crack she had sold
as a runner. However, the PSR did not reach its base of fense | evel
recomendation by using this quantity. Instead, it expl ai ned that,
"since seven (7) victinmse were killed in order to keep control of
the drug point and/or in an effort to take over the drug point in
anot her housing project, a Cross Reference to USSG § 2Al1.1 is
aut hori zed pursuant to USSG § 2D1.1(d)(1), establishing[] a base
of fense level of forty-three (43)." The PSR then added 4 |evels
for Méndez's | eadership role and 2 levels for using mnors in the

comm ssion of the offense, for an adjusted offense |evel of 49.
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But because the CGuidelines treat an offense | evel greater than 43
as an offense level of 43, see U S.S.G ch. 5 pt. A app. n.2
Mendez's final offense |level was 43. H's Cuidelines sentence was
[ife inprisonment.

Mendez filed witten objections to the PSR, in which he
argued, inter alia, that the recommendation of a |life sentence was
unr easonabl e. He noted that he had never been charged wth the
mur ders on which the cross-reference was based, and he argued t hat
this situation presented a Confrontation Cl ause problem He also
asserted that the life sentence guideline allowed the governnment to
circunvent the requirenents of 18 U . S.C. 8§ 3559(c), which addresses
mandatory life sentences for certain repeat violent offenders.
Finally, he argued that a life sentence conflicted with the
pur poses of sentencing under 18 U S.C. 8§ 3553. Méndez did not
object to the PSR s use of the nmurder cross-reference (instead of
the drug quantity) to establish the base of fense | evel, but rather
argued generally against any GQuidelines recomendation of life
i mprisonment.?®

At the sentencing hearing, Méndez's counsel recounted t he
defendant's difficult chil dhood and asked that the court consider

a termof 30 years. Méndez's counsel did not allude to the rnurder

> The district court granted certain of Mndez's factual
objections to the PSR, none of which is relevant to this appeal.
In its ruling on the other objections, the court did not address
Méndez's objection to the Guidelines recommendati on.
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cross-reference. And Méndez expressed no renorse in his
al l ocution. The governnent, neanwhile, sought |ife sentences on
bot h counts, given the extensive testinony about Méndez's vi ol ence,
i ncl udi ng murder, and the fact that he was responsible for the sale
of at |l east 18 kil ograns of crack cocai ne each year during the life
of the conspiracy.

The district court, in calculating the Guidelines range,
applied the first-degree nurder cross-reference, stating that
"seven victins were nurdered as a manner or neans of furthering the
conspiracy.”" It also applied the two enhancenents suggested in the
PSR and concl uded that the Guidelines range was life inprisonnent.
The court then considered the 8§ 3553(a) sentencing factors. Wile
recogni zing the hardships of Mendez's wupbringing, the court
concl uded that Méndez had been "one of the mmjor players of the
drug trafficking organization" at La Recta. Wth regard to the
nmurders, the court found:

There is also video and testinonial evidence

of Def endant Mendez Rol dan' s di rect

participation in the nurder of Alexis R vera

Fel i ci ano, also known as pata de pal o and as

genel o, on January 7, 2003. Defendant is seen

in the video of the January 7, 2003, shooting

of R vera Feliciano carrying a shoul der

weapon, and a Government wtness testified

that she saw Defendant with a rifle shooting

directly at Rivera Feliciano, and that in her

presence Defendant said that Rivera Feliciano

had been arrested by federal authorities, yet

had served no tine.

There is also trial evidence that

Def endant killed Luis A Otiz Santos, also
known as C eca, on May 27, 2003, not because
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Def endant suspected him to be an infornmnt,

like Rivera Feliciano, but in reprisal of

Otiz Santos' wife being an informant at the

Canal es housi ng project.

Now, this evidence established that

these killings were in furtherance of the drug

conspi racy char ge.

Utimately, the court found that the advisory guideline of life
i npri sonment adequately served the 8§ 3553(a) purposes of puni shnent
and deterrence in Méndez's case, and it inposed a sentence of life
i nprisonment on Count 1 and a consecutive sentence of ten years

i nprisonnment on Count 2.

On appeal, Méndez nmakes three types of argunents agai nst
the life inprisonment sentence. First, he argues that the district
court nmade a procedural error in applying the nurder cross-
reference because the court allegedly "acted under the fal se and
restricted notion that it |acked any discretion to inpose a
different sentence [than |ife inprisonnment] because 8§ 2D1.1(d) (1)

necessarily prohibited any sentence other than natural |ife under

custody." See United States v. Politano, 522 F. 3d 69, 72 (1st Gr.

2008) (appellate review of a district court's sentence first
entails asking whether the court made any "procedural errors,”
including "treating the Guidelines as mandatory" (quoting Gall v.

United States, 552 U S. 38, 51 (2007))). Because Méndez did not

rai se this objection before the district court, our reviewis only

for plain error. See United States v. Col on- Nal es, 464 F. 3d 21, 26

(1st GCir. 2006). Plainerror is avery difficult standard to neet:
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t he defendant nmust show "that the trial court commtted an error,
that the error was 'plain,” . . . that the error affected the
substantial rights of the [defendant, and that] . . . the error
"seriously affect[ed] the fairness, integrity or public reputation

of judicial proceedings.'" Id. at 25 (quoting United States v.

A ano, 507 U.S. 725, 736 (1993)).

Méndez's contention would fail wunder any standard of
review, |let alone the exacting standard of plain error. There is
no evidence in the record that the district court believed a life
sentence to be mandatory; to the contrary, the court specifically
recogni zed the advi sory nature of the Guidelines calculation. The
court also explicitly considered potentially mtigatinginformation
under the 8 3553(a) factors, though it ultimately rejected those
argunents. And it plainly was correct in rejecting the proposition
that, under 8 3553(a), a sentence of life inprisonnment is never
perm ssi bl e.

At oral argunent in this appeal, Mndez offered a
variation on his procedural challenge. This tinme, he asserted that
the district court's error was its failure to nake specific
findings that Méndez's actions satisfied the first-degree nurder
requirenents of 18 U S C. 8§ 1111(a), which were necessary to
support the application of 8 2A1.1. He had not asked the district
court for such findings. He also argued that the district court

erred in failing to calculate a drug quantity, since w thout that
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cal cul ation the court could not have determ ned whet her the nurder
offense level was "greater than" the drug trafficking offense
level. See U.S.S.G 8§ 2D1.1(d)(1). These argunents, at best, cal
for plain error review, even assum ng they were not waived.

We find no error in the district court's application of
§ 2A1.1. Although the court, when it articulated its Quidelines
cal cul ations, did not specifically explainits reasons for applying
the first-degree nmurder cross-reference, the court nmade specific
findings as to Méndez's role in two nurders shortly thereafter
while explaining its sentence. These findings nmake it clear that
the court concluded that Méndez net the preneditation scienter
requi renment for first-degree nurder, and thus for application of
§ 2A1.1. See 18 U.S.C. § 1111(a) (defining first-degree nmurder as
including, inter alia, any "willful, deliberate, malicious, and
preneditated killing").

The court first explained the trial evidence show ng t hat

Méndez had formed plans to kill Rivera and Otiz, and that he had
participated in killing both victins because of the perceived
threat they posed to the drug operation at La Recta. These

findings were consistent with the unchallenged facts recited in
Mendez's PSR There is no doubt that the district court's
statenents reflect a finding that these nurders were preneditated,
and the evidence at trial was nore than sufficient to support such

a finding by a preponderance of the evidence. The court then
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connected these planned nurders to the § 2D1.1(d)(1) cross-
reference by specifying that the killings were in furtherance of
the drug conspiracy.

This was enough to support application of the cross-
reference. Since § 2A1.1 i nposes the highest offense | evel all owed
by the Guidelines, no further calcul ation was necessary: the base
of fense | evel under 8 2D1.1 necessarily would have been | ess than
or equal to the offense | evel under § 2A1.1. Méndez thus faced an
of fense | evel of 43 regardless of whether it was grounded in the
cross-reference or in 8§ 2D1.1.°6

Mendez's second argunent is that the life sentence was

substantively unreasonable. See Politano, 522 F.3d at 72-73 (even

when there is no procedural error, the appellate court may review
a district court's sentence for substantive reasonabl eness).

Mendez argues that his sentence was unreasonabl e because the court
failed to properly weigh the 8§ 3553(a) factors and the sentence
failed to fulfill the sentencing purposes of deterrence and

rehabilitation.

6 Mendez al so chal | enges on appeal the inposition of the four-
| evel increase for |eadership, see U S S.G 8§ 3Bl.1(a), and the
two-1 evel increase for use of a mnor in the offense, see U S. S. G
§ 3B1.4. "We reviewthe inposition of [a | eadershi p] enhancenent,
and any predicate factual findings, for clear error.” Uni t ed
States v. Appolon, 695 F.3d 44, 70 (1st GCr. 2012). Again, the
of fense | evel could go no higher than 43. Even if the enhancenents
had been in error -- a highly doubtful proposition, given the
record -- they could not have affected Méndez's sentence. Thus,
any error woul d have been harm ess. See Martinez-Medina, 279 F.3d
at 124,
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Méndez -- age 30 at sentencing -- did raise these
argunents at least in part in his objections to the PSR, although
he did not renew all of themat the sentencing hearing. Even if we
treat Méndez's objections as preserved, and accordingly evaluate

t hem under an abuse of discretion standard, see United States v.

Carrasco-de-Jesus, 589 F.3d 22, 26 (1st Cr. 2009) (citing Gll

552 U. S. at 51), his argunents fail. Wen it cones to substantive
reasonabl eness, "a sentencing court's ultimte responsibilityisto
articulate a plausible rationale and arrive at a sensible result.”
Id. at 30. The district court fulfilled that responsibility here.
The district court considered Méndez's counsel's
argunments about Méndez's history, characteristics, and the
possibility for rehabilitation if he were not given a life
sent ence. The court reasonably concluded that the nature and
ci rcunst ances of the offense -- particularly the extensive evi dence
of Méndez's acts of violence -- neant that the Cuidelines sentence
properly reflected the needs for punishnment and deterrence. This
choi ce of enphasis anong the statutory factors was well within the

court's discretion. See United States v. G bbons, 553 F. 3d 40, 47

(st Cr. 2009) ("W will not disturb a well-reasoned decision to
give greater weight to particular sentencing factors over others

).
Méndez nakes a third set of m scell aneous argunents. He

alleges that his sentence infringed his Confrontation C ause
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rights; that it circunvented the requirenents of 18 U S. C
8§ 3559(c) and 21 U.S.C. § 851; and that, because he was not charged
wWith murder in the indictnent, it violated Apprendi v. New Jersey,
530 U. S. 466 (2000). The Apprendi argunent rests on the fact that
the indictnent did not include nmurder as a charged offense,
although it did allege the nurders as anong the overt acts
committed in furtherance of the charged conspiracy. Again, Mndez
rai sed sone of these argunents in his objections to the PSR but did
not renew them at the sentencing hearing. At any rate, however,
these argunents m sapprehend the relevant |aw W take the
argunents in turn.

First, the jury found that the quantity of crack cocai ne
involved in the Count 1 conspiracy was fifty granms or nore, which,
at the time of the conviction, triggered a statutory maxinmm
sentence of life on Count 1. See 21 U S.C. 8§ 841(b)(1)(A)(iii)
(2010). Meéndez's Apprendi argunent fails because Apprendi provides
only that a jury nust find any facts (other than a prior
conviction) that would increase the penalty for a crine beyond the
ot herw se applicable statutory maxi num See 530 U.S. at 490. In
fact, we have previously rejected the specific Apprendi argunent

t hat Méndez nmekes.” See United States v. Newton, 326 F.3d 253, 266

" Gonzal ez and Rodriguez purport to "join" Méndez's Apprendi -
based due process argunent. Even if we assunme that this statenent
is enough to avoid waiving the issue, we reject the argunent as to
Gonzal ez and Rodriguez for the same reasons stated in the text as
to Méndez.
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(1st Cr. 2003) ("[Defendant] now requests that we expand Apprendi
to require juries to find beyond a reasonable doubt that the
def endant comm tted nurder before the sentencing court is permtted
to apply the 'cross-reference' provision of section 2D1.1(d)(1).
We decline this invitation to expand Apprendi . . . .").

Second, 18 U S.C. § 3559(c) and 21 US.C § 851 are
irrelevant to this case. Those provisions address mandatory life
sentences for certain repeat violent offenders and the procedural
requi sites for increasing sentences based on prior convictions.
Here, the governnent did not seek, nor did the district court
purport to inpose, a mandatory |ife sentence based on Mndez's
prior convictions. As noted above, the court repeatedly
acknow edged that the Guidelines range of life inprisonnent was
advisory, and it was based on Méndez's cul pability for the present
offense. Finally, there was no Confrontation Cl ause problemwth
the sentence. Méndez does not allege that he was denied the
opportunity to confront witnesses agai nst hi mduring his trial, and
the district court's sentence was based on facts established at
that trial.

2. CGonzél ez

To recap, Gonzalez cane to La Recta fromLloréns Torres
in early 2004, distributed cocaine at La Recta as part of Méndez's
operation, participated in a shootout at the Calle 4 drug point,

nmurdered I ndio, and participated in the nurder of Agustin.
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As with Méndez, CGonzalez's PSR attributed to hima drug
quantity of 54 kilograns of crack cocaine, then used the first-
degree nurder cross-reference to reach a base offense | evel of 43.
The PSR then added 4 levels for CGonzalez's |eadership role and 2
| evel s for using mnors in the conmssion of the offense, for an
adj usted of fense | evel of 49, which was treated as an of fense | evel
of 43. (Gonzalez's Cuidelines sentence was life inprisonment.

Gonzél ez filed objections to the PSR, in which he argued,
inter alia, that the | eadershi p enhancenent was excessive because
he was not the main |eader of the conspiracy, and that, "in the
interest of justice," the murder cross-reference should not be
appl i ed because he had been acquitted of the nurders in state court
and the government's witnesses were unreliable. Gonzal ez conceded
that the 8 2A1.1 cross-reference was "authorized . . . in the
i nstant case."

The district court denied these objections in a witten
order before the sentencing hearing. It found that Gonzél ez
qualified as a |eader under the standard articulated in United

States v. Tejada-Beltran, 50 F.3d 105, 111 (1st Cir. 1995),

regardl ess of whether he was the "top" |eader. The court also
found that Gonzalez's acquittal in state court was irrel evant
because the wevidence at the federal trial had "abundantly
established both that seven nurders were conmtted in order to

further the interests of the drug conspiracy, and that [Gonzal ez]

- 25-



participated either in the planning or execution of four of those
nmurders" -- those of Indio and the three Lloréns Torres dealers --
such that the district court could find by a preponderance of the
evi dence that the cross-reference appli ed.

At his sentencing hearing, Gonzélez -- then age 37 -- did
not renew his objections. |Indeed, at his instruction, his counse
did not make argunents. Gonzalez stated in his allocution that he
had had a religious conversion and was now a different man; he
needed to be free in order to help others.

In calculating the Guidelines range, the district court
applied the first-degree nurder cross-reference, stating that
"seven victins were nurdered as a manner or neans of furthering the
conspiracy." It also applied the two enhancenents and concl uded
that the Guidelines sentence was |ife inprisonnment. The court then
considered the § 3553(a) factors. It recounted Gonzéal ez's history
of violent crinme and admtted drug use, as well as his |eadership
role at La Recta. Wth regard to his personal participation in the
nmurders, the court found:

The Defendant also planned and executed the

murders of several persons to further the

interests [o]f the drug conspiracies. He

personal ly participated in the planning and

execution of the killings of Richard Fi gueroa

Perdono, al so known as El Indio, Charles Wst

| saac, Melvin Reyes Rivera and Oneill Irizarry

Mendoza, as a nmeans of advancing the
conspi racy.
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The court concluded that life inprisonnment adequately refl ected the
"very serious nature of the offenses" as well as Gonzal ez's history
and characteristics. The court noted that, while Gonzalez's
religious awakening was "encouraging," this did not "erase the
extrene gravity of the crimnal behavior that brought him as a
Def endant before this Court." Gonzal ez received a sentence of life
i nprisonment on Count 1.

On appeal, Gonzal ez argues that the district court erred
in applying 8 2A1.1 because the court's findings were insufficient
on the question of whether he had the requisite nental state for
first-degree nurder. This argunment is unpreserved, and the

standard of review is plain error. See Colon-Nales, 464 F.3d at

26.

We concl ude that the district court's findings supported
the application of the first-degree nmurder cross-reference. Wile
the court did not delve into the trial evidence in detail, it
clearly stated that Gonzal ez "planned" and hel ped to commit four
murders. The court had al so already found, in its order prior to
the sentencing hearing, that the trial evidence "certainly
established by a preponderance that the co-defendants tried to
overtake [the Calle 4] drug point to expand their drug business and
that [CGonzal ez] participated in that quest." These statenents
clearly evince a finding of preneditation, and the trial evidence

supports such a finding. Gonzal ez, along wth Cabrera
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mast erm nded the shooting of the three nen at the Calle 4 drug
point and the plan to kill Indio. The Calle 4 attack was intended
to elimnate conpetition and protect the defendants' own drug
trafficking activity. In both cases, Gonzalez recruited other
menbers of the drug conspiracy to assist himin conmtting the
nmurders, and in both cases Gonzéalez |ater bragged about his
participation.?®

Gonzal ez al so chal | enges the i nposition of the | eadership
enhancenent, arguing that the testinony at trial was that Méndez
was the | eader of the conspiracy. Even when such a challenge is
preserved, "[wle review the inposition of this particular
sentenci ng enhancenent, and any predicate factual findings, for

clear error." United States v. Appolon, 695 F.3d 44, 70 (1st Gr.

2012) . There was no such error. The relevant inquiry is only
whet her Gonzal ez was a | eader of the conspiracy, not whet her he was
the | eader. There can be nore than one | eader of a conspiracy.

See United States v. Rodriguez-Lozada, 558 F.3d 29, 45 (1st Cir.

2009). The trial evidence reveal ed that Gonzal ez both | ed a team
that sold crack at La Recta and | ed various conspiracy nenbers in
plans to nmurder Indio, Agustin, and the Lloréns Torres deal ers.

The district court found that the evidence at trial "clearly

established" that five or nore people participated in the

8 In addition, the trial evidence denpbnstrated that Gonzal ez
pl anned and hel ped to execute the nmurder of Agustin, during which
CGonzéal ez distracted the victimwhile Rodriguez shot him
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conspiracy; that Gonzalez was one of the "key players"” in the
conspiracy; that he hel ped plan four nurders in furtherance of the
conspiracy; and that he, "along with ot her codefendants, engaged in
virulent conduct to elimnate conpetition . . . and to protect
their own drug trafficking activities." On this record, we cannot
say that inposition of the |eadership enhancenent was clearly
erroneous.

Mor eover, given our conclusion that the district court
properly applied 8 2Al1.1, the inposition of the |eadership
enhancenment is immaterial to Gonzal ez's sentence, since even before
t he enhancenent he was al ready subj ect to the highest of fense | evel
of 43. Thus, even if there had been error in adding four |evels
for | eadership -- and there was not -- it would have been harm ess

error. See Martinez-Mdina, 279 F.3d at 124.

3. Rodr i guez

Again, Rodriguez personally sold multiple pounds of
marij uana each week at La Recta as part of the drug conspiracy; he
participated in the triple nurder at Calle 4; and he hel ped pl an
t he murder of Agustin, whom he shot in the head.

Rodriguez's PSR attributed to him the conspiracy-w de
drug quantity of 54 kilograms of crack cocaine, then used the
first-degree nurder cross-reference to reach a base offense |evel
of 43. The PSR then added 2 | evels for Rodriguez's | eadership role

and 2 levels for using mnors in the conm ssion of the offense, for
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an adjusted offense level of 47, which was treated as an offense
| evel of 43. Rodriguez's (Quidelines sentence was life
i npri sonment .

I n his sentencing menorandum Rodriguez did not object to
the PSR s CGuidelines cal culations, arguing instead that the court
shoul d inpose a variant sentence. He al so argued that the PSR
erred in treating him as part of the conspiracy charged in the
indictment, but the district court rejected this argunent, noting
that it was insupportable in light of the jury's verdict. The
court also found that the evidence at trial supported the PSR s
conclusions that "the viol ent deaths and possession of firearns in
connection to the drug point at La Recta were proved to be a joint
effort by the defendants to further their comon interest of
protecting the drug point and expanding their illegal drug
trafficking activities," and that the conspirators had "shar[ed]
and exchang[ed] . . . weapons during the planning of Agustin['s]
and Indio's nurder[s]."

At the sentencing hearing, Rodriguez's counsel discussed
Rodriguez's difficult backgr ound, including child abuse,
illiteracy, and enotional problens, and urged the court to consi der
his potential for rehabilitation. Rodriguez -- age 30 at the
time -- argued at allocution that he was innocent of the crines
charged, that the four videos of himat La Recta did not show he

was arnmed, that the testinony against himwas fal se and secured by
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prom ses of reduced prison sentences, and that he had never
admtted that he had shot Agustin. Rodriguez neither accepted
responsibility nor showed any renorse.

In calculating the Guidelines range, the district court
applied the first-degree nurder cross-reference, based on the
mur der of seven victins "as a manner or neans of furthering the
conspiracy." It also applied the two-1|evel |eadership enhancenent
because Rodriguez had "supervised other sellers,” as well as the
t wo- | evel enhancenent for use of a mnor. The court concl uded that
the Guidelines sentence was life inprisonnent. The court then
considered the 8 3553(a) factors. It acknow edged Rodriguez's
difficult childhood, |ack of education, and drug addiction, but
al so found that Rodriguez was part of a "violent drug trafficking
organi zation." Wth regard to the nurders, the court found:

Now, during the life of that conspiracy, the

Def endant -- and the co-conspirators charged

-- planned and executed the deaths of several

persons to further that drug conspiracy, and

t he Def endants engaged i n unrel enting ruthl ess

conduct to further their comon interests.

Def endants woul d al so jointly plan, as part of

the conspiracy, to nmurder outsiders in order

to elimnate conpetition and to expand their

drug activity beyond the territorial confines

of the Canal es housi ng project.

According to the testinonies at trial,

the Defendant, Rodriguez Reyes, personally

participated in the planning or in the

execution of some of these nurders, such as,
the killing of R chard Fi gueroa Perdono, known
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as Indio, and of Jose A. Medina N eves, known

as Agustin.[?9]

Now, this conduct, t he Cour t
understands, is a reflection of a total

di sregard by Defendant of human life, and it

al so points to recurrent virul ence.

The court concl uded t hat the advi sory Qui del i nes sent ence
of life inprisonnent adequately reflected the nature of the
of fenses, Rodriguez's history and characteristics, and the need for
puni shment and deterrence. The court sentenced Rodriguez to life
i mpri sonnment on Count 1.

Rodriguez argues on appeal that the district court
commtted procedural error by failing to make specific findings
about the parts of the conspiracy's conduct for which Rodriguez
could be held personally responsible. He clains that this error
caused the court to incorrectly cal culate the Guidelines range.
Because Rodriguez did not object to the Cuidelines calculations or
to the sufficiency of the court's findings until this appeal, the
standard of reviewis plain error.

Rodriguez first objects to the PSR s drug quantity
cal cul ation, arguing that he cannot be held responsible for the
conspiracy-w de quantity of crack. However, the district court did
not rely on the drug quantity in reaching Rodriguez's sentence;

rather, the court applied the cross-reference to 8 2A1.1. And with

regard to the murders on which the court based the use of the

° As described below, the court's statenent was in error as to
t he murder of | ndio.
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cross-reference, the court did nmake specific findings as to
Rodriguez's personal involvenent and responsibility.

Adm ttedly, t he district court erred in its
identification of the nurders with which Rodriguez was invol ved.
The court stated that Rodriguez had participated in the planning
and execution of the murders of Indio and Agustin, but the
governnent concedes that Rodriguez was not involved in Indio's
nmur der . However, the court correctly found that Rodriguez had
hel ped to pl an and execute the Agustin nmurder; indeed, the evidence
at trial showed that Rodriguez was part of the group that decided
to nmurder Agustin and that Rodriguez was the one who ultimately
shot Agustin in the head. That finding alone would support the
application of the first-degree nurder cross-reference, rendering
a drug quantity finding superfluous. Further, the district court
al so woul d have been entitled to rely on the unchall enged finding

in the PSR that Rodriguez participated in the triple nmurder at the

LIl oréns Torres drug point. The error thus did not affect
Rodriguez's substantial rights, and we wll not vacate the
sent ence.

To the extent that Rodriguez chall enges the substantive
reasonabl eness of the district court's sentence, there was no
error. Rodriguez challenges the district court's bal ancing of the
8§ 3553(a) factors, but as we noted with regard to Méndez, "[w]e

w Il not disturb a well-reasoned decision to give greater weight to
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particul ar sentencing factors over others." G bbons, 553 F. 3d at
47. Gven the district court's findings about the violent nature
of the drug conspiracy and Rodriguez's participation in at |east
one nmurder, it was not unreasonable for the district court to weigh
the need for punishnent and deterrence over the potentially
mtigating effects of Rodriguez's personal background.

C. Mbtion for New Tri al

Wi | e Cabrera does not chall enge his sentence, he does
advance an additional argunent not asserted by his codefendants:
that he is entitled to a new trial because the district court
erroneously denied his notion for severance. He argues on appeal,
as he did in his original notion, that he was prejudiced by
"spillover" evidence about those of the seven nurders in which he
pl ayed no role.

This court reviews the denial of a notion to sever for

abuse of discretion. Sot 0- Beni quez, 356 F.3d at 29. "To

denonstrate abuse of discretion, [a] defendant[] nust show that
j oi nder deprived [hin] of a fair trial, resulting in a m scarriage
of justice." 1d. "Because the general rule is that those indicted
together are tried together to prevent inconsistent verdicts and to
conserve judicial and prosecutorial resources, severance IS
particularly difficult to obtain where, as here, nultiple

defendants share a single indictnent." 1d.
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The district court did not abuse its discretionintrying
Cabrera along with his three codefendants. The evidence of the
murders presented at trial was not so unrelated to Cabrera's
conduct that its adm ssion was prejudicial to himat all, |et al one
so prejudicial that it constitutes a mscarriage of justice
Cabrera directly participated in the decisions to murder Indio and
Agustin, as well as in the planning of the LIoréns Torres shoot out
that killed three others. The evidence further established that
Cabrera was a leader in the drug conspiracy and that all seven
murders were conmmtted in furtherance of that conspiracy. The
mur der evidence thus would have been adm ssible against Cabrera

even in a separate trial. See United States v. Levy-Cordero, 67

F.3d 1002, 1007-08 (1st Cir. 1995).
V.

The convictions and sentences of Melvin Mendez- Rol dan,

José Cabrera-Cosnme, Héctor Gonzél ez- Suarez, and Jerry Rodriguez-

Reyes are all affirned.
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