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TORRUELLA, Circuit Judge. This is a second appeal from

the denial of Defendant-Appellant Misés Candelaria-Silva's

(" Misés") notion for reduction of sentence under 18 U. S.C. § 3582
(c)(2) and the retroactively anended crack-cocai ne gui deli nes. The
first time around, the district court found defendant ineligible
for a reduction, stating, wthout further explanation, that "[a]ny
of the other narcotics [underlying this offense] standing al one
substantiate[s] the [Ofense Level] of 42 for which the defendant

was convicted." United States v. Candelaria-Silva, 357 F. App'x

306 (1st GCir. 2009) (per curiam. Because the court's concl usion
was not self-evident on the face of the record, we vacated that
order on appeal and remanded for further proceedi ngs. In so doing,
we made plain that, under the applicable | aw, Misés "may only be
hel d responsi ble for those drugs he personally handl ed as well as
t hose that were reasonably foreseeable to him" 1d. at 307.

The district court reaffirnmed its ruling on remand. It
found that the quantity of heroin distributed by the conspiracy, of
whi ch Moi sés was a nenber, was reasonably foreseeable to himand in
itself sufficient to support the sentence i nposed. Mi sés cont ends
that the district court's foreseeability finding and the drug
gquantity determ nations underlying it were clearly erroneous. W

agr ee.



| . Backgr ound

Moi sés was arrested in February 1995, along with nore
than 30 co-conspirators, for his part in a massive drug conspiracy,
whi ch had controlled a substantial share of the Puerto Ri can drug
mar ket since at |east 1988. At the height of its power, the
conspiracy headed by Israel Santiago-Lugo ("Santiago-Lugo")
controlled the drug trade in the northern half of Puerto Rico,
generating mllions of dollars in profits and waves of violent
reprisals against their conpetitors.

Though he was nore than a street-I|evel deal er, Mi sés was
a conparatively young, mnor player in the conspiracy. Evi dence
presented at trial supported a conclusion that for at |east sone
period of tine, Misés controlled the conspiracy's drug point at
Villa Evangelina, a public housing project in Manati, Puerto Rico.
Exactly when and for how | ong Moisés controlled Villa Evangelinais
not clear. One former co-conspirator testified that he thought
Mbi sés was working at Villa Evangelina in 1992 or 1993, but could
not be sure.!?

Beyond his involvenent at Villa Evangelina, however, no
evidence presented at trial explicitly tied Misés to the
conspiracy before 1992 or 1993. Testinony of co-operating co-

conspirators at trial indicated that Misés' nother and his ol der

1 Moi sés apparently becane the head of the Villa Evangel i na poi nt
after the incarceration of his older brother in 1993.
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brother Eulalio had been stashing and packaging drugs in the
Candel aria-Silva's famly honme for several years, but no evidence
of record directly linked Misés to those activities.

As rel evant here, at trial, the governnment presented two
| edgers that the police had seized froma co-conspirator during a
search of an apartnent in Virgilio-Davila. An FBlI cryptanal ysis
expert testified that the |edgers spanned from October 1990 to
Cctober 1991, and detailed, in wunits, the quantity of drugs
supplied over that time-span by the Santiago-Lugo organi zation to
several drug points. No nmention of Misés, his fam |y nenbers, or
Villa Evangelina was nade in the | edgers.

Co-operating co-conspirator Marcos Hidal go- Mel éndez
("H dal go"), who had been in charge of cocaine distribution in Los
Mural es, testified to the use of the |edgers by the Santiago-Lugo
organi zation as well as to the quantities of drugs reflected
therein. Another co-operating co-conspirator, Carlos O ero-Col 6n
("Oero"), testified that he delivered cocaine to the Candel ari a-
Silvas to be packaged before it was sold at Hi dalgo's point in Los
Murales. He also testified that, "at sone point," after one of his
deliveries to the Candel ari a-Silvas, he attenpted to open his own
drug point in Vega Baja, Puerto Rico, and that his transactions in
relation to those efforts were recorded in the |edgers.

The jury found Misés guilty of conspiracy to possess

with the intent to distribute fifty grans or nore of cocai ne base,

-4-



five kil ograns or nore of cocaine, one or nore kil ogranms of heroin,
and an undeterm ned quantity of marijuana, in violation of 21
U . S.C. 88 841 and 846.2 Nbisés was al so found guilty of possession
with intent to distribute cocaine base, cocaine, heroin, and
marijuana. At the sentencing hearing, the district court found a
base of fense | evel of 38, and added two two-| evel enhancenents due
to Moisés' use of afirearmand his role as a supervisor, resulting
inatotal offense | evel of 42. He received a 30-year incarcerative
sent ence.

Following the 2007 Anmendnments to the Sentencing
Qui delines, which reduced the crack/powder disparity, Mbisés
petitioned for re-hearing and was deni ed wi t hout explanation. He
appealed to this court, and in a per curiamopinion, we renmanded to
the district court, wwth instructions to provide an expl anation for
its concl usions.

On remand, the district court concluded that Misés was
not entitled to a sentencing reduction because of evidence on the
record supporting a conclusion that he had possessed enough heroin
to warrant a base offense | evel of 38, regardl ess of any change in
the crack-related guidelines. The district court reached this

finding through conmbining two pieces of evidence in the record --—

2 Al co-conspirators who opted to go to trial were also found
guilty. Sone, including Misés, appealed their convictions, which
we affirnmed. See United States v. Candelaria-Silva, 166 F.3d 19
(1st Cir. 1999).
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the | edgers recovered by the police and trial testinony expl ai ni ng
the contents of the | edgers.

According to the testinony of the FBI's cryptanal ysis
expert, the |l edgers recorded the sale of 28,208 units of 'c', 7,802
units of 'r', 753 units of '"a', and 9,535 unidentified units. Co-
conspirator Hidalgo testified that the 'c' was heroin and 'r' was
cocai ne and that the units were packets. He further testified that
there were 50 packets in 1/8 of a kilogram of cocaine (or 400
packets in a kil ogram

Hi dal go's critical testinony relating to the quantity of
heroin in a packet, however, was | ess clear and possibly marred by
prosecutorial error. Hidalgo testified that 100 packets of heroin
were sold at a certain drug point every week. The prosecutor then
asked him w thout foundation:

Q D d you nevertheless find out how much he

woul d pay for that eighth of a kil ogramthat

you previously stated was sold every week at

the Los Mural es housing project?

A | was aware, | had know edge, that at that

point intime the eighth of a kilo of heroin

was being sold in the nmarket for $28, 000.

Even t hough Hi dal go' s answer assunmed a fact not ot herw se
in evidence, the district court decided to credit this response as
an affirmation of the prosecutor's statenent that 1/8 of a kil ogram
of heroin was being sold at Los Miural es every week. Conbining this

with Hi dal go's previous testinony that 100 packets had been sold

every week, the district court concluded that 100 packets of heroin
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equaled 1/8 of a kilogram The court reached this concl usion
despite noting that Hidal go had earlier testified that each packet
sold for $75, which, assuming a $28, 000 nmarket price for 1/8 of a
kil ogram of heroin, would suggest that there were closer to 400
packets in 1/8 of a kilogram |Indeed, the district court expl ai ned
in a footnote that it believed that H dal go had made a m stake in
his testinony and that he had neant to say that one kil ogram of
heroin sold for $28, 000.

Using the 100 packets as an equivalency for 1/8 of a
kil ogramof heroin, the district court divided the 28,208 units of
‘c' by 100 to get the nunber of kilograns sold, and then divided
again by eight to conclude that for the period Cctober 1990 -
Cctober 1991, the conspiracy-wide total quantity of heroin was
35.26 kil ograns.

From the testinony of co-conspirator Oero that he had
delivered drugs to the Candelaria-Silva's famly hone at sone
point, which may have been during the period reflected in the
| edgers, the district court concluded that Mi sés had been i nvol ved
inthe conspiracy at this tinme and the entire quantity of drugs was
"reasonably foreseeable” to him

Reasoni ng that 30 kil ogranms of heroin alone is enough to
trigger a base offense |evel of 38 "and because it was obvious to
all involved that the i mense quantities of drugs distributed over

this seven-year conspiracy justified a base offense |evel of
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thirty-eight," the court concluded that Moisés was not eligible for
a sentence reduction. This appeal pronptly ensued.

1. D scussion

The two-step analysis a district court uses to determ ne
whether to grant a sentence reduction under 8 3582(c)(2) 1is

straightforward. See, e.g., Dillonv. United States, us

130 S. . 2683, 2691 (2010). The court begins by determ ning "the
prisoner's eligibility for a sentence nodification and the extent
of the reduction authorized.”" 1d. At this first stage, the court
considers whether it has the |l egal authority to grant the reduction
requested; thus, its conclusions of |aw are revi ewed de novo, and

its factual findings, for clear error. See United States v.

Fanfan, 558 F.3d 105, 107 (1st Cr. 2009); see also United States

v. Davis, 587 F.3d 1300, 1303 (11th Gr. 2009); United States v.

Johnson, 569 F.3d 619, 623 (6th Cr. 2009). Next, at the second
step, the court determ nes "whether the authorized reduction is
warranted, either in whole or in part, according to the factors set
forth in [18 U S C] 8 3553(a).” Dillon, 130 S. . at 2691

Decisions at this stage are reviewed for abuse of discretion, as
t he question whether to reduce a final sentence pursuant to 8§ 3582
(c)(2) "is a matter [Congress] commtted to the sentencing court's

sound discretion.” United States v. Aponte-@znman, 696 F.3d 157,

159-61 (1st Cir. 2012).



Moi sés' appeal revolves around the factual findings
underlying the district court's eligibility determ nation. The
clearly erroneous standard is therefore the conpass that gui des our
revi ew. The scope of our task is well settled: a reversal on
clearly erroneous grounds is in order "when . . . the review ng
court on the entire evidence is left wwth the definite and firm

conviction that a m stake has been commtted." United States v.

United Gypsum Co., 333 U. S. 364, 395 (1948). Such is the case, for

exanpl e, when the district court fails "to synthesize the evidence
in a manner that accounts for . . . gaps in a party's evidentiary

presentation.” Doe v. Menefee, 391 F.3d 147, 164 (2d Cr. 2004).

Li kewi se, reversal for clear error is warranted "where the tria
court incorrectly assessed the probative val ue of vari ous pi eces of
evidence, leading it to rely on speculation . . . ." 1d. (citing

United States v. Rizzo, 349 F. 3d 94, 100-02 (2d Cr. 2003)); see

also United States v. Marrero-Ortiz, 160 F. 3d 768, 779-80 (1st Gr.

1998) ("Wiile we may agree wth the governnent that the
[ conspiracy] did a substantial anmount of narcotics business, and
that the totals necessary for a [drug quantity finding] seem
attai nabl e given the appellant's role in the conspiracy, we cannot
uphold a drug quantity calculation on the basis of hunch or
intuition.").

Applying this standard to the record before us, we find

clear error in the district court's factual finding that the
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gquantity of heroin reflected in the |edgers was reasonably
foreseeabl e to Mdisés. The district court reached that concl usion
W t hout addressing troublesone evidentiary gaps, all of which
Mbi sés under scor es.

For exanple, anong other things, the |edgers nowhere
mention (either explicitly or in code) Misés, his famly, or the
drug points attributed to them |In fact, trial testinony froma
government's expert established that not a single |edger entry
could be attributed to Mdisés. Simlarly, no evidence of record
shows that Mbisés participated in any way in the preparation of the
| edgers. Nor is there any evidence directly linking Misés, his
famly, or the Villa Evangelina project to the co-conspirators from
whom t he | edgers were seized. And the housing project where the
sei zure occurred was a long distance away from the Candel ari a-
Silvas' honme base in Mnati. Last but not |east, the |edgers
covered transactions occurring between 1990 and 1991, a period
during which Misés' brother was the |eader of the Candel aria-
Silvas' drug operation. Al t hough Mbisés apparently took over
busi ness at Villa Evangelina after his brother's arrest in 1993, no
evi dence of record shows what Moisés' role in the conspiracy was
when the transactions recorded in the | edgers took place. W thus
agree with Mdiisés that "there is nothing in the contents of the

| edgers or the circunstances of their seizure to suggest that [he]
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was aware of them or to support attributing the quantities they
referenced to him"

The governnent interprets the record differently. From
its vantage point, "the record establishes that Misés was a high
menber of the Santiago-Lugo organi zation [who] fully participated
in the drug trade . . . [and enjoyed] a position of trust and
cooperation with other nmenbers of the . . . drug conspiracy." The
government offers four factual assertions in support: (1) that
Mbi sés becane the | eader of the Villa Evangelina drug point after
his brother's arrest in 1993; (2) that the Candelaria-Silvas
packaged drugs received from Virgilio-Davila for sale in Los
Murales; (3) that Santiago-Lugo hinself offered protection to
Mbi sés in connection with a personal feud with people from anot her
residential project;® and (4) that Santiago-Lugo's brother, who was
married to Moisés' sister, would help fromtinme to time at the
Villa Evangelina drug point. The governnent's factual proffer
however, falls far short of satisfying the applicable burden.

For sentenci ng purposes in a drug-distribution conspiracy
conviction, aside from his or her own acts, a defendant 1is
accountable only for "all reasonably foreseeable quantities of

contraband that were within the scope of the crimnal activity that

3 At sone point during the drug conspiracy, Misés was ki dnaped
and robbed while visiting a drug point at a nei ghboring residenti al
proj ect . Santi ago-Lugo thereafter told Misés that he would be
nearby if needed.
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he jointly undertook.”" U S S.G § 1B1.3, cm. (n.2). This neans
that the sentencing court nust "ascertain on an individual basis
the scope of the crimnal activity that the particul ar defendant

agreed jointly to undertake.” United States v. Carrozza, 4 F.3d

70, 76 (1st Gir. 1993); see also United States v. Cruz-Rodriqguez,

541 F.3d 19, 32 (1st Cr. 2008) ("Wen nmaking the individualized
finding of drug quantity responsibility, the court nust not
automatically shift the quantity attri butable to the conspiracy as
a whole to the defendant."). Specifically, the record nust show
the defendant's "level of involvenent so as to explain why the
nature of the conspiracy or his relationship with the | eaders of
t he conspiracy showed he could foresee a given quantity of drugs."”

United States v. Correy, 570 F.3d 373, 388 (1st G r. 2009)

(emphasis in original).

The imense size of Santiago-Lugo's organi zati on was a
matt er thoroughly di scussed during the trial against Miisés and its
ot her nenbers. At Misés' sentencing hearing, the size of the
conspiracy played a major role in the court's analysis: "[a]fter
considering the i mense size of this drug-trafficking conspiracy,
conprising so many nenbers and various kinds of drugs distributed
t hroughout the northern half of the island, it was not difficult
for the experienced eye of the trial judge to arrive at a [base
of fense] level of thirty-eight.” The record shows that, within

Santiago-Lugo's vast drug-trafficking network, the Candelaria-
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Silvas played a discrete role through their activities at Villa
Evangelina and Los Miurales. The record also shows that in 1993
Moi sés may have succeeded his brother as the | eader of the Villa
Evangelina drug point. But other than these facts, the record is
devoid of any evidence from which we could explain why Misés

seemngly discrete role wthin Santiago-Lugo's "I mense"
organi zation put himin a position to foresee the quantities of

drugs handled by it. See United States v. WIlis, 49 F.3d 1271

1274 (7th Cr. 1995) ("[I]t is highly questionable to | eap fromone
person's know edge that the organi zation is big to know edge of its
full scope. The district judge nmust take a closer look at this
subject.”). Nor does the record show that Mi sés was privy to any
information from which he could foresee the drug quantities that
Sant i ago- Lugo' s organi zati on handl ed. Wile Misés and Santi ago-
Lugo appear to have had sone personal ties, nore is necessary to
show that the drug quantities involved in the conspiracy were
foreseeabl e to Moisés. See Correy, 570 F.3d at 388 (noting that a
drug-conspiracy sentence prem sed solely upon the defendant's
famliarity with the | eaders of the conspiracy "goes agai nst our
instruction to base individualized drug finding on a review of the
record"). The governnent's proffer does little to address these
types of concerns. W thus discard its contentions on this front

as insufficient.
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Simlar problenms afflict the district court's factua
concl usi ons about the quantity of drugs recorded in the | edgers.
We have stated on previous occasions that where, as here, a drug
gquantity determnation relies on nultiples of averages or
extrapol ations, the sentencing court nust be mndful of "the
potential for error where one conclusory estimate serves as the
mul tiplier for another (i.e., average nunber of transactions per
hour and average operating hours per day) [, which] nay underm ne
the reasonable reliability essential to a fair sentencing system"™

United States v. Rivera-Mldonado, 194 F.3d 224, 233 (1st Cir.

1999); see also United States v. Sepul veda, 15 F.3d 1161, 1198 (1st

Cir. 1993) ("[T]he two flawed findi ngs feed on each other; by using
not one, but two, unsupported averages to arrive at both the nunber
of trips undertaken and the anpbunts of cocaine handled in the
course of each trip, the court conpounded the error of its ways.").

Accordingly, in sentencing a defendant convicted of participation
in a poly-drug conspiracy, "care nust be taken to ensure that
particul arized drug-type quantity findings are predicated on
reliable information and, where significant uncertainty exists,

that those findings err on the side of caution." Rivera-Mldonado,

194 F. 3d at 233-34 (concluding that drug quantity determ nati on was
clearly erroneous where "the risk of error was conpounded by
pyram di ng unreliable inferences"). In other words, sentencing

judges may rely "on reasonabl e esti mates and averages, "id. at 228,
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but not on drug quantity calculations based on "hunches and

intuition," Marrero-Otiz, 160 F.3d at 779-80.

Here, the district court based its determ nation that
there were 100 "packets" in 1/8 of a kilogram of heroin on
testinmony that assumed a fact not in evidence, that the district
court acknow edged was i nconsistent with prior testinony, and that
the district court concluded was probably actually m staken. These
nunbers are not the sort of "reasonable estinmates and averages"
that can or should be used as the foundational nultiplier when
maki ng a drug-quantity determ nation. The risk of error inherent
in these loose calculations is sinply too high. As such, we
conclude that the district court's drug quantity cal cul ati on was
al so clearly erroneous.

The governnent argues in the alternative that, even if
Moi sés was eligible for a sentence reduction, the district court
woul d have found the 8 3553(a) factors to preclude the relief
sought.. The district court, however, explicitly declined to
consider 8 3553(a) givenits ineligibility finding, therefore, we
are not in a position to nmake any determ nations in this regard.

See Aponte-Guzman, 696 F.3d at 159-61 (stating that the bal anci ng

of 8 3553(a)'s factors is "comnmtted to the sentencing court's

sound di scretion"); see also United States v. Cardosa, 606 F. 3d 16,

22 (1st Gr. 2010) ("Cardosa is eligible for resentencing; whether
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to do so is wthin the discretion of the district judge on
remand. ") .
I11. Conclusion

For the reasons stated above, we vacate the court's
judgnment and renmand for further proceedings. 1In so doing, we note
t hat despite the considerabl e amount of resources and tine spent in
addressing Misés' notion, the record twice presented to us
contains scant evidence from which to conclude that Moisés is
ineligible for the relief requested. On remand, therefore, the
parties as well as the court would be well advised to nove beyond
the eligibility question and squarely address the second step of
the applicable analysis -- that is, determining whether the
"reduction is warranted, either in whole or in part, according to
the factors set forth in [18 U S.C.] 8§ 3553(a).” Dllon, 130 S
. at 2691.

We have the utnost confidence in the district court
judge's ability to adjudicate Misés' notion fairly and
obj ectively. We understand that district court judges retain
considerable discretion in fashioning an explanation of their
sent enci ng deci sions. However, given the unusual circunstances of
this case (a second remand because of errors in the district
court's handling of the resentencing deci sion), we cannot enphasi ze

nore strongly the inportance of the district court's duty to
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provide detailed support for both its factual and |ega
concl usi ons.

So O dered.
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