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HOMRD, Crcuit Judge. Ri chard Rosenthal appeals the

denial of his 28 U S.C 8§ 2254 petition. Hi s habeas petition,
chal I engi ng his Massachusetts nurder conviction, clainmed that the
state courts violated his constitutional rights in denying his
notion for a newtrial. For the reasons given below, we affirmthe
district court's order

| . Factual Background

The district court issued a forty-page nenorandum and
order denying Rosenthal's habeas petition. Rosenthal v. O Brien
814 F. Supp. 2d 39 (D. Mass 2011). This order ably recounts the
hi story surrounding Rosenthal's murder conviction. W summarize
only the facts pertinent to this appeal.

On August 28, 1995, Rosenthal killed his wife by beating
her in the face with a rock before cutting her open, renoving her
organs, and placing themon a stake in their backyard. Later that
evening, he told police that he had done a "terrible thing," which
led to the discovery of her body and his arrest.

Rosenthal's arraignnent occurred the next day in
Fram ngham District Court. At that tinme, Dr. Priscilla Hoffnung
conducted an initial examnation of Rosenthal to ascertain his
ment al conpetency. She determ ned that Rosenthal had a know edge
of the legal system including possible penalties, various court
pr ocedur es, affirmati ve defenses, and the attorney-client

rel ati onship. She al so concl uded, however, that "while appearing
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generally conpetent, there were sone observations that raised
doubts," including his failure to grasp that his wife had died.
Consequently, the arraigning judge ordered Rosenthal's comm t nent
to Bridgewater State Hospital for a full conpetency evaluation
pursuant to Massachusetts General Laws chapter 123, section 15(b).
Dr. Joel Haycock attenpted to perform this exam nation, but
Rosent hal , acting under the advice of his attorney Nornman Zal ki nd,
declined to participate. Dr. Haycock offered the court no opinion
as to Rosenthal's conpetency.

Al t hough Rosent hal did not undergo a subsequent
conpetency evaluation, he did speak with nunerous nental health
exam ners. Reports by those professionals provided evidence of
both Rosenthal's nmental lucidity and sone dysfunctional behavior.
In followup exam nations, Dr. Haycock reported that Rosenthal
spoke i n goal -directed sentences and di spl ayed no evi dence of mmj or
psychol ogi cal synptomatol ogy. Oher doctors, however, noted
increasing suicidality and bi zarre, oppositional, and threatening
behavi or. In April 1996, Rosenthal was again conmmtted to
Bri dgewater, where a Dr. Di Cataldo evaluated him Dr. D Catal do
consi dered Rosent hal's responses "wel | -nmeasured and succi nt
[and] devoid of spontaneity and el aboration,” but he also found
t hat Rosent hal was suspi ci ous about the identity of his parents and

other famly nenbers.



Rosent hal ' s attorneys al so sought a nedi cal opi ni on about
Rosenthal's nental state to explore the possibility of an insanity
def ense.? They retained Dr. Marc Wialey to carry out the
exam nati ons. During the course of these evaluations, Zalkind
rai sed concerns with Dr. Wal ey about Rosenthal's conpetency after
Rosent hal had exhi bited unusual behavior at a court hearing.? Dr.
Whal ey st at ed:

However, the next time | nmet wth M.

Rosent hal [after | earning of Zal kind's

concerns], he appeared the sane as he had been

previously. He was able to answer questions
and interact wwth me in an appropriate fashion

so | never perfornmed the formal conpetency
eval uati on. | did not specifically ask him
about his wunderstanding of the trial, the

charges against him or the function of the

various roles of the courtroom participants,

in that his nental functions at the tine

seened to be grossly intact
The notion judge noted that Rosenthal's delusional and erratic
behavi or increased after he filed notice that he would assert a
defense of lack of crimnal responsibility.

The case proceeded to trial, about two weeks into which

Rosent hal began grow i ng and maki ng ot her strange noi ses. He al so

! Massachusetts uses the Mdel Penal Code's definition of
insanity, which asks whether, as a result of a nental disease or

defect, the defendant "lacks substantial capacity either to
appreciate the crimnality (wongfulness) of his conduct or to
conform his conduct to the requirenents of law. " Commonwealth v.

McHoul , 226 N. E. 2d 556, 558 (Mass. 1967) (quotations omtted).

2 Rosenthal had attenpted to apologize to the court for
bringing on the air strikes in Bosnia.
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informed Zal kind that he wished to testify. Zalkind alerted the
court of this unusual behavior and asked for a short recess to
speak with his client. After the recess, Zalkind infornmed the
court that Rosenthal would not testify and that Zalkind was
sati sfied about his conpetency. Zalkind did not want Rosenthal to
address the court at all -- not even regarding his waiver of the
right to testify -- and the court honored that w sh. The
prosecutor asked the court to inquire into Rosenthal's conpetency,
to which Zal ki nd responded:

We feel satisfied that he's conpetent to stand

trial. | can't tell you anything nore than

that. Sure, there's always sonme doubts when a

man is as sick as he is, and he's a very sick

man, and there are a |ot of pressures that a

trial brings out that you don't have in nore

regular times, but | wuldn't have gone

forward trying this case unless | felt he was

conpetent. AmIl a hundred percent sure? No.

| am not a hundred percent sure. Do | think

that he should be evaluated for conpetency?

No. | don't think it's in his best interest.

The court did not conduct a conpetency exam nati on.

In his closing statenment, Zal kind enphasi zed Rosent hal ' s
del usi onal understanding of reality to the jury in the follow ng
termns: "Ladies and gentlenen, again and again afterwards when
[ Rosenthal] sees his brother and he sees his famly he's
delusional. He doesn't think I"'mnme. He asked Dr. Waley for his
license ID. He doesn't think his parents are his parents.” The

jury did not accept Rosenthal's insanity defense and convi cted him

of first degree nurder based on extrenme atrocity or cruelty.
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On plenary review, the Mssachusetts Suprenme Judici al

Court ("SJC') affirmed. Commonwealth v. Rosenthal, 732 N E. 2d 278

(Mass. 2000). Subsequent |y, Rosenthal brought three successive
notions for a newtrial on grounds not raised in his direct appeal
pursuant to Rule 30(b) of the Massachusetts Rules of Crimnal
Procedure. The third notion, which superseded the previous two,
addressed four issues: 1) the trial court's failure to hold a

conpetency hearing sua sponte; 2) the trial court's failure to

inquire into Rosenthal's decision not to testify; 3) the trial
court's decision not to hold a hearing about the voluntariness of
his statenents to police; and 4) ineffective assistance of trial
counsel

The notion judge denied this notion for a newtrial in a
31- page nenorandum and order. Mem Decision & Order Def.'s Mot.

For New Trial, Commobnwealth v. Rosenthal, No. 95-01775 (Mass.

Super. Ct. July 24, 2009). This order addressed the four issues
raised in Rosenthal's third notion, as well as briefly nmentioning
a previously abandoned cl ai mof ineffective assi stance of appellate
counsel. Rosenthal then filed a notion to reconsider along with a
fourth notion for a newtrial. The notion judge denied the notion
to reconsider and did not rule on the fourth notion. A single

"gat ekeeper” SJC justice denied Rosenthal's petition for leave to

appeal. See Mass. Gen. Law ch. 278, 8 33E (barring further SJC



review unless a single justice finds that the appeal raises "new
and substantial" questions of |aw).
Thereafter, Rosenthal initiated his habeas corpus

petition, which challenged the foll ow ng conclusions by the notion
judge: 1) that the trial court did not need to hold a conpetency
heari ng sua sponte; 2) that trial counsel was not constitutionally
deficient for not seeking a conpetency exam nation; 3) that the
trial court did not need to inquire into Rosenthal's waiver of his
right to testify; 4) that trial counsel was not constitutionally
deficient for persuading Rosenthal not to testify; 5) that trial
counsel was not constitutionally deficient for failing to suppress
statenents nade to the police without a Mranda warning; and 6)
that Rosenthal's appellate counsel was not constitutionally
deficient for failing to raise certain issues on appeal. The
district court denied Rosenthal's petition, but certified all
issues for appellate review. Al except the Mranda issue have
been raised here.
1. Discussion

A. St andard of Revi ew

"We review the district court's denial of habeas relief

de novo." Yeboah-Sefah v. Ficco, 556 F.3d 53, 65 (1st Cr. 2009)

(quotations omtted). |In order to obtain habeas relief fromstate
custody, a petitioner nust show that the state court's decision

"was contrary to, or involved an unreasonable application of,
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clearly established Federal |aw, as determ ned by the Suprene
Court.™ 28 U S.C 8§ 2254(d)(1). A state court's ruling is
contrary to federal law either when it adopts a rule that
"contradicts the governing law set forth in the Suprene Court's
cases" or when it reaches a different result froma Suprene Court
deci sion under "a set of facts that are materially
i ndi sti ngui shable." John v. Russo, 561 F.3d 88, 96 (1st Cr.
2009). Even if the state court correctly identifies the law, it
may unreasonably apply the law to the facts of the case. To be
unr easonabl e, however, the application of federal |aw nust be "nore

t han i ncorrect or erroneous." Yeboah-Sefah, 556 F.3d at 65 (citing

Wllianms v. Taylor, 529 U S. 362, 411 (2000)). I n other words,

"sone i ncrenent of incorrectness beyond error is required.” Mrgan
v. D ckhaut, 677 F.3d 39, 47 (1st GCr. 2012) (quotations and
citations omtted). Finally, we only overturn state court factual
determ nations that are unreasonable in light of the record. 28
U S.C. § 2254(d)(2).

B. Pr ocedural Def aul t

Counsel for Massachusetts bel atedly invokes procedural
default as a bar to Rosenthal's petition. A habeas claimis
procedurally defaulted where a state court has declined to review
t he cl ai mbecause of the petitioner's failure to conply with state
procedural requirenents, providing an adequate and i ndependent

state-law ground for denying relief. See Costa v. Hall, 673 F.3d
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16, 23 (1st Cr. 2012). Procedural default does not inplicate our

jurisdiction. Instead, it "is grounded in concerns of comty and
federalism"” Col eman v. Thonpson, 501 U S 722, 730 (1991)

(contrasting habeas revieww th direct appellate review of a state
court judgnent). Thus, a habeas respondent nay wai ve the defense,

and we are not obligated to address it sua sponte. See Trest v.

Cain, 522 U S 87, 89 (1997) ("procedural default is normally a
defense that the State is obligated to raise and preserv[e] if it
is not to lose the right to assert the defense thereafter.
(internal quotation marks omtted)).

In this case, a defense of procedural default was freely

available to the Commonweal t h. In Mendes v. Brady, 656 F.3d 126

(st Cr. 2011), we held that the gatekeeper provision of Section
33E constitutes an adequat e and i ndependent state procedural ground
for denying relief. Id. at 129. The SJC denied Rosenthal's
petition for appeal because he failed to raise any of the issues in
his notion for new trial on direct appeal. However, the
Commonweal th did not invoke this defense in responding to
Rosent hal ' s habeas petition. Wile its answer included a pro fornma
reference to "adequate and independent"” state grounds, the
Commonweal th concedes that it failed to present this defense to the
district court. Instead, it asks us to exercise our discretionary

authority to address the issue sua sponte. See, e.qg., Pike v.

Guarino, 492 F.3d 61, 73 (1st Cr. 2007) ("W assune that, as a
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matter of discretion, we may consider the Commonweal th's bel ated
assertion of the defense of procedural default."); Brewster v.
Marshal |, 119 F.3d 993, 999 (1st G r. 1997) (noting that federal
courts have the authority to consider procedural default sua
sponte).

We choose not to do so. Qur overriding concern when

deciding whether to address procedural default is that "the

interests of comty and federalism will be [best] served."

Granberry v. Geer, 481 U. S. 129, 134 (1987). In this case, our
review of the nerits wll not wunnecessarily infringe on the
Commonweal th's courts. Indeed, we affirmthe notion judge' s order

as a reasonable interpretation of federal |law. Thus, the risks of
upsetting the state-federal balance are slight in this case. W
therefore turn to the nerits of Rosenthal's appeal.

C. Cains Relating to Rosent hal's Conpet ency

Rosent hal chal l enges the notion judge's rulings on two
conpetency-rel ated i ssues: 1) whether the trial court shoul d have

held a conpetency hearing sua sponte; and 2) whether Zalkind's

decision not to seek a conpetency examnation constituted
i neffective assistance of counsel.

1. Failure to Hold a Conpetency Hearing Sua Sponte

"I't is well established that the Due Process C ause of
the Fourteenth Anmendnent prohibits the crimnal prosecution of a

defendant who is not conpetent to stand trial." Medi na V.
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California, 505 U S. 437, 439 (1992). Moreover, a court nust hold

a conpetency hearing sua sponte whenever there is "sufficient

doubt” regarding the defendant's conpetence. See Johnson .

Norton, 249 F.3d 20, 26 (1st Gr. 2001). Rosent hal ' s appeal
focuses on whet her the notion judge's determ nation that the tri al
court's decision not to hold a conpetency hearing was reasonabl e.?

We agree with the district court that the notion judge's
deci sion was neither contrary to, nor an unreasonabl e application
of, federal law.* The notion judge, relying on the state case of

Commonwealth v. Hll, 375 NE 2d 1168 (Mass. 1978), correctly

identified the controlling law. See id. at 1175 (holding that a
court nust hold a conpetency hearing where there is a "substanti al

guesti on of possible doubt" (quotations omtted)); cf. Johnson, 249

F.3d at 26 n.4 (noting that courts have used many simlar phrases
"to describe the precise quantum of doubt necessary to pronpt a

conpetency hearing”). |In applying that standard, "evidence of a

® Rosenthal's reply brief challenges, for the first time, the
trial court's finding of conpetency. Because he did not present
this claiminhisinitial brief, we will not reviewit. See United
States v. Edgar, 82 F.3d 499, 510 (1st G r. 1996).

4 A finding of conpetency is treated as a purely factua
matter. See Denobsthenes v. Baal, 495 U S. 731, 735 (1990) (per
curianm) (citing Maggio v. Fulford, 462 U S. 111, 117 (1983) (per
curiam); see also Conpanonio v. OBrien, 672 F.3d 101, 110 (1st
Cr. 2012) (treating a state court's finding of conpetency as a
factual matter). W review the decision not to hold a conpetency
heari ng, however, as either a |l egal question or a m xed question of
| aw and fact under 28 U S.C. § 2254(d)(1). See Johnson v. Norton,
249 F.3d 20, 25-26 (1st Cr. 2001).
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defendant's irrational behavior, his deneanor at trial, and any
prior nedi cal opinion on conpetence to stand trial are all rel evant
in determning whether further inquiry is required.” Dr ope V.
M ssouri, 420 U. S. 162, 180 (1975).

The notion judge had a broad array of evidence before
her: pre-trial nental exam nations, Rosenthal's actions both in
court and in confinenent, the trial record, and post-trial
affidavits and reports. In evaluating this evidence, the notion
judge focused on the legal requirenents for conpetency -- that a
defendant has "sufficient present ability to consult with his
| awer with a reasonable degree of rational understanding
[and] a rational as well as a factual understanding of the

proceedi ngs against him" Dusky v. United States, 362 U S. 402,

402 (1960) (per curiam. The pre-trial nental exam nations and
Zal ki nd' s col | oqui es bot h denonstrate Rosent hal's under st andi ng of
the trial process. The notion judge al so gave weight to the trial
court's decision not to hold a hearing because the trial judge had
t he opportunity to observe Rosenthal's behavi or during the | engthy
trial. Simlarly, neither Rosenthal's trial counsel nor his
appel l ate counsel offered affidavits declaring that they believed
Rosent hal was i nconpetent, which the notion judge found
significant. The evidence was not one-sided, but it was not
unr easonabl e for the notion judge to conclude that it did not raise

a substantial doubt regarding Rosenthal's conpetency.
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On appeal, Rosenthal nmakes two argunents. First, he

clainms that the notion judge erred by ignoring post-trial reports

of his mental illness. Rosenthal has not provided these reports on
appeal. Therefore, we find it difficult to assess their rel evance
to the question of his conpetency at trial. Moreover, given the

scope of the notion judge's review, it was reasonable for her to
focus on evidence that the trial court could have considered. The
nmoti on judge was not determ ni ng whet her Rosent hal was conpetent.

| nst ead, she was only reviewi ng whether the trial court shoul d have
held a conpetency heari ng. Thus, Rosenthal needed to show t hat

"objective facts known to the trial court were sufficient to raise

a bona fide doubt.” Medina v. Singletary, 59 F.3d 1095, 1106 (11th

Cir. 1995) (internal quotation marks omtted) (enphasis added).

Wi le post-trial nental reports and affidavits, especially those
close in tinme to the trial, have value in assessing Rosenthal's
conpetency at trial, they are of limted val ue i n answeri ng whet her
the evidence before the trial judge required him to hold a

conpet ency hearing sua sponte.

Rosent hal also clains that the facts of his conviction
are materially indistinguishable fromthose in Drope, in which the
Suprene Court held that a trial court's failure to hold a
conpet ency hearing denied the defendant his due process rights.
Drope, 420 U.S. at 179-80. In that case, however, the defendant’s

attorney had requested a conpetency hearing at the outset of the
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trial and then twice noved for a mstrial after Drope was
hospitalized following a suicide attenpt. Id. at 164-67. By
contrast, Zal ki nd consi dered Rosent hal conpetent to stand trial and
at notine requested that the court exam ne Rosent hal's conpet ency.
These di fferences forecl ose Rosenthal's claimthat the facts of the
two cases are materially indistinguishable.

2. | neffective Assi stance of Trial Counsel

A defendant is denied his Sixth Amendnment right to
effective counsel where the trial counsel's performance is
deficient and results in prejudice to the defendant. See
Conpanonio v. OBrien, 672 F.3d 101, 110 (1st Gr. 2012) (citing
Harrington v. Richter, 131 S. &. 770, 787 (2011)). An attorney's
performance is deficient when it falls bel ow"an objective standard

of reasonabl eness.” Strickland v. Washi ngton, 466 U.S. 668, 688

(1984). W "indulge a strong presunption” that an attorney's
deci sions "m ght be considered sound trial strategy.”" 1d. at 689
(quotations omtted).

Nonet hel ess, counsel may not strategically ignore the
guestion of conpetency. Instead, if "there are substantial
i ndications that the defendant is not conpetent to stand trial,"
the need to seek a conpetency hearing is a "settled obligation."

Robi doux v. O Brien, 643 F.3d 334, 338 (1st Cir. 2011). Thus, if

Rosenthal's counsel harbored substanti al doubts regarding

conpetency, he had a duty to seek a conpetency hearing. The notion
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j udge, however, reasonably concluded that Zalkind had no
substantial reason to doubt Rosenthal's conpetency.

As the judge noted, Zalkind was clearly attuned to the
possibility of inconpetency throughout his representation. After
Rosenthal attenpted to offer an irrational statenment in court,
Zal kind raised the issue of conpetency with Dr. Whaley. Although
Dr. Wialey did not conduct a fornmal conpetency exam nation, his
subsequent report indicated that Rosenthal could satisfactorily
participate in his own defense. Moreover, mdway through
Rosenthal 's trial, Zalkind requested the opportunity to speak with
his client regarding his conpetency, as a result of his bizarre
behavi or that day. Rat her than ignore or conceal Rosenthal's
possi bl e i nconpetency, Zalkind inmrediately sought to investigate
the matter at greater |ength. After speaking with his client,
Zalkind informed the trial court that he was satisfied about
conpetency. He admtted that he was not "one hundred percent sure"
of Rosenthal's conpetency but stated that he would not have tried
the case if he believed that his client was inconpetent. Zalkind
showed awar eness of the issue at several stages of the proceedi ngs
and reassured the trial court that he believed Rosenthal was
conpetent. Moreover, his honest expression of doubt is not enough
to render the notion judge's determ nati on unreasonable. Zalkind
was only obligated to request a conpetency hearing if the

i ndications were substantial. The notion judge could have
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interpreted his statenent -- "there's al ways sone doubts when a man
is as sick as he is" -- as articul ati ng doubts bel owt hat standard.

Rosent hal makes much of Zal kind's cl osing argunents --
especially the statenment "[Rosenthal] doesn't think I['mnm" -- to
show that Zalkind should have doubted Rosenthal's "ability to
consult with his lawer wth a reasonable degree of rational
under st andi ng. " Dusky, 362 U.S. at 402. He clains that an
inability toidentify his attorney nade it inpossible, or at |east
highly unlikely, that he could consult with his attorney in a
meani ngf ul way. While Rosenthal's delusions regarding the identity
of others, particularly his attorney, are relevant to his
conpetency to stand trial, Zalkind' s statenent is but one piece in
a nosai ¢ of evidence regardi ng Rosenthal's nental state. It is not
sufficient to render the notion judge' s deci si on unreasonabl e where
anpl e evidence indicated that Rosenthal could consult with his
attorneys and follow their advice.

The notion judge al so reasonably determ ned that Zal ki nd
was not deficient for advising his client against participating in
conpet ency exam nations on two occasions: first, when Dr. Haycock
attenpted to evaluate Rosenthal's conpetency pursuant to the
arraigning judge's order; second, at trial when Zal kind requested
that the court not inquire into Rosenthal's capacity. "[S]trategic
choi ces nmade after thorough i nvestigation of | aw and facts rel evant

to plausible options are virtually unchall engeabl e
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Strickland, 466 U. S. at 690. The evidence denonstrates Zal kind's
awareness of the facts bearing on Rosenthal's conpetency.
Moreover, Zalkind correctly believed that a conpetency hearing
could be used against Rosenthal on the issue of his nental
condition in a future trial. See Mass. Gen. Laws ch. 233, § 23B.
Zal kind had a firmunderstanding of the relevant | aw and facts on
this issue. Thus, the notion judge reasonably deferred to his
strategic decision to forego a conpetency eval uation.

D. Clains Relating to Rosenthal's Waiver of the R ght to
Testify

Rosent hal clainms that both the trial court and his trial
counsel abridged his right to testify in his own behalf, and he
chal I enges the notion judge's contrary conclusion. W see nothing
unr easonabl e about the notion judge's determ nation.

A crimnal defendant has a constitutional right to

testify in his owm defense. See Rock v. Arkansas, 483 U.S. 44, 50-

52 (1987). Counsel, acting alone, cannot waive this right on

behal f of the defendant. Omens v. United States, 483 F.3d 48, 58

(1st Gir. 2007) (citing United States v. Mullins, 315 F. 3d 449, 454

(5th Gr. 2002)). Moreover, silence al one does not inply a wai ver;
there must be "sonething in the record suggesting a know ng

wai ver." Chang v. United States, 250 F.3d 79, 84 (2d G r. 2001).

The responsibility to informa defendant of this right rests with

his |lawer, and a trial court need not apprise the defendant nor
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make an i ndependent inquiry into the waiver. See Ownens, 483 F.3d
at 58; Siciliano v. Vose, 834 F.2d 29, 30 (1st Cr. 1987).

1. Trial Court's Failure to Inquire i nto Wi ver

The notion judge reasonably concluded that the trial
court did not need to inquire into Rosenthal's waiver of his right
to testify. In this case, the trial court gave Zalkind a short
recess to determ ne whet her Rosenthal would testify and it accepted
Zal kind's assertion that Rosenthal waived that right. It had no
obligation to ensure the validity of that assertion. Osens, 483
F.3d at 58. Mbdreover, it had no reason to suspect that Rosenthal's

wai ver was invol untary, unknowi ng or coerced. See United States v.

Sys. Architects, Inc., 757 F.2d 373, 375-76 (1st G r. 1985)

(hol ding that no inquiry was necessary where the record contai ned
no facts that "would alert the court to a disagreenent between
attorney and clients regarding whether they should take the
stand"). Therefore, Rosenthal's claimthat the trial court needed
toinquire into the validity of his waiver fails

2. | neffective Assi stance of Counsel

Rosent hal presents two theories of how Zal ki nd
unconstitutionally denied him his right to testify. First,
Rosent hal argues that Zal ki nd coerced himinto waiving his right to
testify. In an affidavit that he presented to the notion judge,
Rosenthal clainms that, during the recess, Zalkind threatened to

keep himin a holding cell unless he agreed not to testify. The
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motion judge did not accept this account. Absent any ot her
evi dence corroborating this narrative, the notion judge reasonably
di scredited Rosenthal's account, and we will defer to her factual
fi ndi ngs.

Rosenthal's other argunent is no nore than a second
attenpt to litigate his conpetency claim Rosenthal contends that
substanti al doubts regarding his conpetency made it inpossible for
him to waive his right to testify knowi ngly, and that Zalkind
shoul d have recognized this problem Qur prior analysis of
Rosenthal's conpetency clainms shuts the door on this line of
reasoni ng.

We do not see how Zal ki nd deprived Rosent hal of his right
to testify. |If anything, by bringing the matter to the attention
of the court, Zalkind decreased the likelihood of involuntary
wai ver. See Chang, 250 F.3d at 84 ("[S]il ence al one cannot support
the inference of [a know ng] waiver."). He requested a recess to
di scuss Rosenthal's request to testify and then informed the tri al
court that Rosenthal would not testify. Zalkind's ability to
persuade Rosenthal not to testify was not a violation of
Rosenthal 's rights; counsel was instead fulfilling his obligation
to pursue what he considered the best trial strategy. See
Siciliano, 834 F.2d at 31 (concluding that a defendant's strategic
decision not to testify, "at the strong urgi ng of counsel," was not

a constitutional violation).
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E. | nef fecti ve Assi stance of Appell ate Counsel

Al t hough Rosenthal had raised the issue of ineffective
appel l ate counsel in his second notion for a newtrial, he dropped
the issue fromhis third nmotion. Consequently, the notion judge
only made passing reference to this particular claimin the order.
Rosenthal then filed a motion for reconsideration, in which he
asked the notion judge to resolve the issue of ineffective
appel l ate counsel definitively. The notion judge denied the
not i on.

Before the district court, on this issue the Conmonweal t h
argued that Rosenthal failed to exhaust his state renedies as
required by 28 U S.C. § 2254(b)(1)(A). A petitioner has exhausted
state renedies when his claimis "fairly present[ed]"” to the state
courts. Baldwin v. Reese, 541 U S. 27, 29 (2004). The district
court determ ned that Rosenthal had fairly presented his claimof
ineffective appellate counsel, relying on the cases of Gagne v.
Fair, 385 F.2d 4, 7 (1st G r. 1987) (holding that a claimis fairly

presented when, inter alia, the state court is likely alerted to

the claims federal nature), and Nadworny v. Fair, 872 F.2d 1093,

1099-1100 (1st G r. 1989) (holding that aclaimis fairly presented
when a state |aw assertion is functionally identical to a federal
claimp. The district court reasoned that the claimof ineffective
appel | at e counsel was nerely a variation of Rosenthal's ineffective

assi stance of trial counsel claim Moreover, the district court
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took note of the notion judge's statenent that Rosenthal "was
represented by conpetent experienced counsel at trial and on
appeal ," which indicated that Rosenthal had adequately alerted the
court to this issue.

The district court then proceeded to resol ve the clai mon
the nerits. It held that Rosenthal had not shown ineffective
assi stance of appellate counsel for failing to raise the issues of
conpetency, waiver of his right to testify, and ineffective
assistance of trial counsel on appeal. It further held that
Rosent hal was not prejudiced by his appellate counsel's deci sion,
because none of these possible argunments were neritorious. On
appeal , the Commonweal th, while maintaining Rosenthal's failure to
exhaust state renedi es, has conceded that "the goal of judicial
econony may better be served if the nerits of the claim are
addressed. "

W agree. The district court's order dealt with this
i ssue conprehensively. On de novo review, we adopt its |ega
anal ysi s and have nothing to add. Rosenthal's claimof ineffective
assi stance of appellate counsel fails.

I11. Conclusion
For the foregoing reasons, we affirmthe district court's

or der.
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