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WOODLOCK, District Judge. Mark Palmuist is a Mrine Corps

veteran who worked as a civilian enployee with the U S. Depart nent
of Veterans Affairs from 2004 to 2010. He was convicted of fraud
in connection with his own receipt of veterans benefits.

Adverting to Grrity v. New Jersey, 385 U S. 493 (1967)

Pal nqui st chal | enges his conviction on grounds that statenents he
made during an interview wth a Veterans Admnistration
i nvestigator were coerced because they were i nduced by putting him
to a choice between loss of his job or surrender of his right to
remain silent under the Fifth Amendnent and consequently should
have been suppressed. Adverting to commentary acconpanying the
sentenci ng gui deline applicable to his offense, he challenges his
sentence on grounds that the restitution ordered should have been
of fset by other benefits he m ght have clainmed fromthe Veterans
Adm ni stration. Finding no support for either the claim of
coercion or that of entitlenent to benefits which could be used as
an offset to the restitutionary obligation, we decline to disturb
ei ther the conviction or the sentence.
l.

On Qct ober 14, 2008, Pal mguist filed a claimwi th the Veterans
Adm ni stration for increased service-related disability benefits
based on a back injury. He had filed six prior clains for back
injury, all of which were denied because he could not establish

that the injury was service-related. To support his October 2008



application, which was granted, Palnguist supplied a governnent
menor andum pur porting to establish that he sustained his injury in
connection with mlitary service in Panama in 1988. The neno,
however, was a forgery, and no ot her evi dence supported Pal ngui st’s
claim Before the Veterans Adm nistration uncovered the fraud
Pal nqui st received $37,440 in disability benefits to which he was
not entitl ed.

Pal mqui st’ s efforts to defraud t he Vet erans Adm ni stration, as
charged in the indictnent, began |ong before 2008. Previ ousl vy,
Pal mqui st had received service-related benefits in an anount
contingent upon his clained nunber of dependents. Pal mqui st
cl ai mred as dependents Aurora Ra WIIians-Enstrom whom he married
in 2002, and her mnor daughter. Pal mqui st, however, never
notified the Veterans Adm nistration that he divorced WIIians-
Enstrom in 2003. As a result, Palnguist received $9,789 in
dependency benefits to which he was not entitled.

Pal nqui st was charged in a 27-count indictnment with a variety
of offenses involving msconduct in his receipt of benefits from
the Veterans Adnministration.! Pursuant to a pl ea bargain reserving
the right to appeal the denial of his notion to suppress the
statenents he made to the Veterans Adm nistration investigator, he

pled guilty to two counts: know ngly submtting a false claimfor

! One count, not at issue here, also charged Pal nqui st with
maki ng a fal se statenent in an application for enploynent with
t he Veterans Adm nistration.
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Vet erans Adm ni stration service-rel ated benefits in violation of 18
U S. C 8 287, and theft of Veterans Adm nistration service-rel ated
benefits exceeding $1,000 in violation of 18 U.S.C. § 641. The
district court sentenced Pal ngui st to 18 nonths of inprisonnent, 3
years of supervised release, $47,228 in restitution, and $200 in
speci al assessnents.

.

Pal mgui st chal |l enges the district court’s refusal to suppress
statenments he nmade to Tinothy Bond, a crimnal investigator for the
Veterans Adm nistration Ofice of the Inspector GCeneral. The
statenents may be taken to indicate that his use of the forged
menor andum was knowing and willful.? In addressing Palnguist’s
suppression claim we rely upon the facts as supportably found by
the magi strate judge and adopted by the district judge.

On April 3, 2009, Bond interviewed Pal ngui st in Pal nquist’s
office at the Togus Veterans Adm nistration Hospital. Vet er ans

Adm ni stration police officer Jeffrey Turner was al so present for

2 The governnent, for its part, seeks in its briefing to
mnimze the evidentiary inportance of the statenents Pal mqui st
made to Bond. According to the governnent’s version of the facts
in support of the guilty plea, Bond would have testified only to
Pal mgui st’s  adm ssions  about hi s knowl edge  of Vet er ans
Adm ni stration cl ai ns procedures, which woul d showthat his conduct
was knowi ng and wi |l [ ful. Presumably, the governnent neans to i nply
that it could have made such a showi ng even w thout the statenents
at issue, based on Pal nquist’s rather extensive history of filing
clainms with the Veterans Adm nistration, not to nention that his
use of the forged nmenorandumwas a fairly obvi ous act of deception.

I n any event, because we conclude that the statenents did not need
to be suppressed, we express no opi nion regarding their evidentiary
si gni ficance.
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the interview In keeping with Veterans Adm nistration policy,
Bond did not record the interview, but he did take notes.

Bond i ntroduced hinsel f to Pal ngui st as a nmenber of the Ofice
of the Inspector Ceneral’s crimnal investigation division, which
he confirmed by show ng Pal nqui st his badge. Bond expl ai ned t hat
he had received allegations of fraud, specifically concerning
Pal nqui st’ s dependency benefits. He also explained that the
interview was voluntary, and that Pal ngqui st could not be punished
for refusing to answer questions. Bef ore aski ng any questions,
Bond presented Pal nguist with a formthat read:

ADVI SEMENT OF RI GHTS
( FEDERAL EMPLOYEES - GARRI TY)

You are being contacted to solicit your cooperationin an
of ficial investigation regarding m sconduct or inproper
performance of official duties. |In accordance with the
Privacy Act, you are advised that the authority to
conduct this investigation is contained in the |Inspector
General Act of 1978, 5 U . S. C. App. 3.

The matter under investigation could constitute a
violation of law that could result in the crimnal
prosecution of the responsible individuals.

This inquiry concerns

You have the right to remain silent if your answers may

tend to incrimnate you. If you do decide to answer
guestions or nmake a statenent, you may stop answering at
any tine.

Anything you say may be used as evidence in both an
adm nistrative proceeding or any future crimnal
proceedi ng invol ving you.

| f you refuse to answer the questions posed to you on the
grounds that the answers may tend to i ncrim nate you, you
cannot be renoved (fired) solely for remaining silent;
however, your silence can be considered in an
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adm ni strative proceeding for any evidentiary val ue t hat
is warranted by the facts surroundi ng your case.

ACKNOWN.EGEMENT

| under stand t he war ni ngs and assur ances st at ed above and

| amwilling to make a statenent and answer questions

voluntarily. No prom ses or threats have been nade to ne

and no pressure or coercion of any kind has been used

agai nst ne.

In the blank space followng “This inquiry concerns,” Bond wote
“VA conpens[at]ion benefits for Mark Pal nguist.” The form was
si gned by Pal nqui st and by Turner, as a w tness.

After summarizing the formfor Pal mqui st, Bond gave Pal nqui st
an opportunity to review the formand to ask questions. Pal nqui st
| ooked only briefly at the form but did not indicate any confusion
about Bond’s sunmary. Bond concl uded that Pal nqui st was sati sfied
with his explanation, and observed that Palnmuist showed no
reluctance in signing the form

During the interview, Palnuist seened cal mand cooperative.
Early in the interview, Palmuist briefly discussed his nedica
problens--in addition to his back injury, Palnmuist was being
treated for PTSD--and asked a question about a civil enploynent
discrimnation suit he had pending against the Veterans

Adm ni stration.? Bond again rem nded Palnguist that he was

involved in a crimnal investigation, but asked if Pal ngqui st want ed

® The discrimnation action has since been determ ned
adversely to Pal mguist. Palmgui st v. Shinseki, 689 F.3d 66 (1st
Cr. 2012), petition for cert. filed (U S. Dec. 26, 2012) (No. 12-
789) .

-6-



his civil counsel present. Pal mqui st declined and agreed to
continue the interview, which turned to the issue of benefits
fraud. The entire interview |asted about 20 m nutes, and ended
cordially.

The district court, adopting a nmgistrate judge's
recomendation, found that the statenents Pal nqui st nmade to Bond
were voluntary and accordingly denied Palnguist’s notion to
suppr ess. W wll wuphold such a denial unless there is no
reasonable view of the evidence to support the determ nation

United States v. Jadlowe, 628 F.3d 1, 13 (1st Cr. 2010), cert.

denied, 131 S. C. 1833 (2011). W review the lower court’s
findings of fact for clear error, and its |egal determ nations de

novo. United States v. Hughes, 640 F. 3d 428, 434 (1st Cr. 2011).

In Garrity v. New Jersey, 385 U S. 493 (1967), the Suprene

Court prevented governnment entities from “us[ing] the threat of
di scharge to secure incrimnatory evidence agai nst an enpl oyee.”
Id. at 499. When an enpl oyee faces the choice “between self-
incrimnation and job forfeiture,” the Court ruled, his statenents
are deened categorically coerced, involuntary, and inadm ssible in
subsequent crimnal proceedings. |d. at 496-97.
Not every possible threat of adverse enploynent action,
however, triggers imunity under Garrity. As we have observed:
In all of the cases flowwng fromGrrity, there are two
common features: (1) the person being investigated is
explicitly told that failure to waive his constitutional

right against self-incrimnation will result in his
di scharge from public enploynent (or a simlarly severe
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sanction inposed in the case of private citizens); and
(2) there is a statute or municipal ordi nance mandati ng
such procedure.

United States v. Indorato, 628 F.2d 711, 716 (1st G r. 1980).

Garrity inmmunity i s contingent upon the degree of certainty that an
enpl oyee’s silence alone wll subject the enployee to severe
enpl oynent sancti ons. So, for exanple, potentially unfavorable
i nferences drawn from an enployee’s silence, which serve as one
factor in adverse enploynent action against him have been found
“too conditional” a threat to trigger Garrity imunity. Uni t ed

States v. Stein, 233 F.3d 6, 14 (1st G r. 2000); see also id. at 16

(di stinguishing “the threat of automatic |oss of one’'s |ivelihood
and the threat of an inference that mght lead to such a | o0ss”).
Not hi ng that Bond said or presented to Pal mqui st coul d have
|l ed Palmuist to believe that, if he remained silent, he would
automatically lose his job or suffer simlarly severe enpl oynent
consequences solely for having renained silent. The nmagistrate
judge credited Bond s testinony that he accurately sumari zed the
Advi senent of Rights. The Advisenent, in turn, infornmed Pal ngui st
that he could not be fired solely for refusing to participate in
the interview, although his silence could be used as evidence in an
adm ni strative proceeding. Under Stein, the consequences of such
a use of Palnmguist’'s silence are too conditional to be deened

coerci ve.

What ever Pal ngui st may have read or been told at the tinme, he
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argues he was also subject to coercion under the Veterans
Adm ni stration Standards of Conduct, which provide:

Enpl oyees wi I | furnishinformation and testify freely and

honestly in cases respecting enpl oynent and di sciplinary

matters. Refusal to testify, concealnent of materia

facts, or willfully inaccurate testinony in connection

wth an investigation or hearing may be ground for

di sciplinary action. An enployee, however, will not be

required to give testinony against hinself or herself in

any matter in which there is indication that he or she

may be or is involved in aviolation of | aw wherein there

is a possibility of self-incrimnation.
38 CF.R 8 0.735-12(b). This regulation is not inherently
coercive, given that, read in full, it effectively precludes
automatic disciplinary action for an enpl oyee’s refusal to testify
“in any matter in which there is indication that he or she may be
or isinvolved in aviolation of lawwherein there is a possibility
of self-incrimnation.” 1In such a case the enployee “wll not be
required to give testinony.” The regul ation thus nakes exactly the
exception necessary to prevent the attachnent of inmunity under
Garrity.

Qur opinion in Sher v. US. Departnent of Veterans Affairs,

488 F. 3d 489 (1st G r. 2007), is not to the contrary. Sher did not
create a blanket rule that enployees subject to 38 C F.R
8§ 0.735-12(b) are entitled to imMmunity under Garrity. 1In Sher, the
enpl oyee received letters from the Veterans Adm nistration

reporting that crimnal prosecution had been declined by the U S.

Attorney and advi sing that [ e] mpl oyees will furnish information

and testify freely and honestly in cases respecting enpl oynent and
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disciplinary matters. Refusal to testify . . . in connection with
an investigation or hearing may be ground for disciplinary
action.’”” 1d. at 502. The letters, however, did not quote the
portion of 8 0.735-12(b) indicating that an enployee is not
required to give testinony where there is a possibility of self-
i ncrimnation. Tellingly, then, the court said only that the

“notification”"--i.e., the content of the letters and not the

regulation itself--“was a threat of renoval sufficient to
constitute coercion under Garrity.” 1d. (enphasis added).

Moreover, the central question in Sher was not whether the
enpl oyee faced coercion sufficient to i nmuni ze his statenents from
use in crimnal prosecution under Garrity. Rather, Sher involved
what the court took to be obviously coercive letters to the
enpl oyee, upon which Garrity immunity automatically attached, and
addressed whet her the enpl oyee received sufficient notice of his
Garrity immunity to justify using his silence in an admnistrative
failure-to-cooperate charge. The court in Sher thus had no
occasion to determ ne whet her any enpl oyee obligated to cooperate
under 38 CF.R 8 0.735-12(b) would be under such coercion that
Garrity would render his statenents inadmssible in crimnal
prosecuti on.

In any event, this case is distinguishable from Sher in
several other respects. Here, there is no indication Pal ngui st was
aware of the regulation at all, let alone that he was sel ectively

presented with the coercive portion of the regulation that would
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inply he “faced the loss of his job for refusal to testify.” Sher,
488 F.3d at 502. Moreover, Bond nade clear that he was
investigating a crimnal matter regarding benefits fraud, rather
than an “enpl oynent and disciplinary matter,” which would trigger
application of the regul ation.

Pal mqui st also argues that Bond and, alternatively, the
Advi senent of Rights m sstated the | aw, thus rendering Pal ngui st’s
testinmony involuntary. Bond’s alleged msstatenent was that
Pal mgui st could not be punished for not answering questions.
According to Palnmguist, this msstated the extent to which his
silence could be used against himin adm nistrative proceedi ngs.
Bond was plainly referring to Pal nguist’s inmunity from cri m nal
puni shment based on his silence; the statement is thus not
i nconsistent with Bond’ s | ater provision of an accurate sunmary of
t he Advi senent of R ghts, which di scusses the potential evidentiary
uses of silence. This alleged inconsistency, if inconsistency it
was, does not give rise to any clear error such that we nust reject
the district court’s determnation that Bond sunmarized the

Advi sement of Rights formaccurately.*

“ Moreover, any failure to inform Pal mguist of adverse
enpl oynent consequences that could flow from his silence only
di m ni shes the likelihood that his statements were coerced by the
threat of adverse enploynent consequences. C. Dwan v. Cty of
Boston, 329 F.3d 275, 279 (1st Cr. 2003) (“[Cloercion is |lacking
so long as the enpl oyee was never threatened or forewarned of any
sanction for refusing to testify.” (enphasis in original)).
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Pal nqui st al so conpl ains that the warnings in the Advi senent
of Rights are inconsistent with nodel warnings provided by
Department of Justice in its so-called “Way Menorandum” Unlike
the O G Advi senent of Rights, the Garrity warning suggested by the
W ay Menorandum does not nention that an enpl oyee’s silence nay be
used as evidence in an adm nistrative or disciplinary proceeding.
Putting aside that nothing requires the Veterans Adm nistration to
use the Departnent of Justice form we have already observed that
potential use of Palmguist’s silence as evidence for what it is
worth is too conditional to constitute coercion. Stein, 233 F. 3d
at 14, 16.

Pal nqui st makes no argunent that his statenents should have
been suppressed on nore conventional vol untari ness grounds, and t he
record provides no such indication of coercion in any event. The
interview was, by all accounts, calm and cordial. Havi ng
supportably determned that Palnguist’s statenents were not
i mmuni zed under Garrity, the district court properly denied the
notion to suppress.

[T,

Pal nqui st’ s chall enge to the court’ s restitutionary order turns
on his alleged entitlenent to an offset for benefits he never
received fromthe Veterans Adm nistration. From March 2006 unti
their divorce in Cctober 2007, Pal nqui st was married to Tanmy Swank.
As a consequence, he coul d have cl ai red her as a dependent. |f such
a claim had been nmade and awarded, the $9,789.00 in inproper
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benefits received for his previous wife WIIlians-Enstrom and her
child, and awarded as restitution to the Veterans Adm nistration,
woul d theoretically have been reduced by $1, 791.00. But he nmade no
tinmely admnistrative claimfor the Swank benefits and chose only
to assert entitlenent during the sentencing proceedi ngs.

Hi s chal l enge involves a shanel ess sleight of hand. First,
Pal nmqui st asks that his failure to apply for the benefit inatinely
fashion and the bar consequence under Veterans Adm nistration
regul ati ons be ignored. But procedural rules are applicable to al
cl ai mant s. Pal mgui st needed to submt updated evidence of his
marital status within one year of his marriage to Swank in order for
his increased benefits to run fromthat dependency status event.

See 38 CF.R 8§ 3.660(c); see also id. 88 3.401, 3.213.° Pal nqui st

in his reply brief “concedes that he did not fill out all the
paperwork for [the Swank] benefits”® and thus failed to neet these

procedural requirenents. Like any other claimnt who failed to nake

> |t appears that the testinony during the sentencing hearing
t hat Pal ngui st had two years fromthe dependency event to apply for
benefits was i naccurate. Moreover, it appears thereis only atine
limt on making benefits retroactive to the dependency event; there
is no tinme |imt on applying for prospective benefits. These
refinements are of no assistance to Pal ngui st, because he did not
apply for benefits at any point during his marriage to Swank.

¢ He contends, however, that he gave the \Veterans
Adm nistration notice of his marriage to Ms. Swank when he filed
for nmedical benefits for her. But that notice, apart from not

cl ai m ng dependency benefits, was provided to a different Veterans
Adm ni stration division, which soneone |ike Palnmuist, wth a
sophi sti cat ed under st andi ng of Veterans Adm ni stration procedures,
woul d know to be unlikely to nake the connection to a claim for
dependency benefits.
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a tinmely claim Palnmuist thus had no entitlenent to any Swank
benefit.

Second, Pal ngui st seeks to avoid his procedural obligations by
i nvoki ng Comment 3(F)(ii) to USSG § 2B1.1, the sentencing guideline
governing the loss incurred by the Veterans Adm nistration and the
restitutionrequiredto nake the Veterans Adm nistration whole. The
Comrent provi des:

Governnment Benefits. - In a case involving governnent
benefits (e.g., grants, loans, entitlenment program
paynents), loss shall be considered to be not |ess than
the val ue of benefits obtained by unintended recipients
or diverted to unintended uses, as the case may be. For
exanple, if the defendant was the intended recipient of
food stanps having a value of $100 but fraudulently
recei ved food stanps having a val ue of $150, |oss is $50.

But the underlying, if not explicitly stated, assunption in the
cooment is that an “intended recipient” is one who has an
entitlement to $100 in food stanps. Having failed tinely to nmake
a claim Pal ngui st, |ike any other untinely cl ai mant, | ost any | egal
entitlement he might have had.” The reason for his failure to nmake
the Swank claim is obvious: it would have disclosed that he no
| onger had any entitlenent to the nore valuable WIIians-Enstrom

benefit, and hadn't for sone tine, since he was divorced from

" Such an independent procedural bar to mtigating benefit
anounts distinguishes this case from those, cited to us by
Pal mgui st, in which courts neasured | oss as the di fference between
t he amount of benefits actually received and the anount defendant
woul d have received absent untruthful reporting in the benefits
claimitself. See United States v. Tupone, 442 F.3d 145, 153-54
(3d Cir. 2006); United States v. Dawkins, 202 F.3d 711, 714 (4th
Cir. 2000).
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WIlianms-Enstromin 2003. Hi s schene depended on conceal nent of the
fact that he was no longer entitled to WIIians-Enstrom benefits,
a disclosure that would necessarily follow froma claimfor Swank
benefits.

There is no reason why Pal nmgui st should get sone special
i ndul gence, unavailable to other dilatory benefit claimnts,
providing him with a neans to mnimze his restitutionary
obligations for crimnal fraud. Hs claimfor an offset is the
financial equivalent of the plea of the parricide who seeks
consideration fromthe court by pointing out that he is an orphan,
seeking to avoid confronting the unhappy fact that this is a
condition of his own contrivance.

Affirned.
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