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RIPPLE, Gircuit Judge. David Hannington filed this ERI SA

action against Sun Life and Health I nsurance Conpany (“Sun”) after
Sun reduced his disability paynents under an ERI SA-qualified plan
(the “Plan”) because he al so was receiving disability conpensation
under the Veterans’ Benefits Act. The parties filed cross-notions
for judgnment on the record. After a hearing, the nagistrate judge
recommended that the district court grant M. Hannington’ s notion
and deny Sun’s. The district court approved the magi strate judge’s
recomrended deci si on and entered judgnment for M. Hanni ngton.! Sun
timely appealed.? For the reasons set forth in this opinion, we

affirmthe judgnment of the district court.

BACKGROUND
A
M. Hanni ngton partici pated, through his enployer, in a
group long-term disability plan issued by Sun, then known as GCE
Group Life Assurance Conpany (“GE’). Under the Plan, a disabled
beneficiary receives sixty percent of his pre-disability salary.

However, the Plan reduces this benefit by anobunts received as

! The district court’s jurisdiction was predicated on 28
U S C 8§ 1331 and 29 U.S.C. § 1132(e).

2 The jurisdiction of this court is based on 28 U S.C
§ 1291.
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“Qther Inconme.” This termis definedin the “Qher Incone” section
of the Plan, which lists seven categories of incone that wll be
deened “Qther Incone” for purposes of reducing paynents under the
Pl an. The fifth of these categories, the focus of the current
di spute, defines “Other |Income” to include ®“any anount of
disability or retirenment benefits under: a) the United States
Social Security Act . . . ; b) the Railroad Retirenment Act; c) any
other simlar act or law provided in any jurisdiction.”® The Plan
further identifies GE, nowreplaced by Sun, as the clains fiduciary
and grants it “the sol e and excl usive di scretion and power to .
construe any and all issuesrelatingtoeligibility for benefits.”*
It further provides that “[a]ll findings, decisions, and/or
determ nations of any type nmade by the O ains Fiduciary shall not
be di sturbed unless the Cains Fiduciary has acted in an arbitrary
and/ or capricious nmanner.”?®

M. Hannington cannot work because he suffers from a

® AR 103. These seven categories of “Qther Incone” are:
(1) tenporary or per manent awards  under various | aws;
(2) disability benefits under any conpul sory benefit act or |aw,
(3) disability or loss of inconme benefits under various insurance
pl ans; (4) benefits received under an enployer retirenment plan
(5) the disputed section; (6) inconme received from any salary
conti nuance plan; and (7) benefits under unenpl oynent conpensati on
| aws. Id. To provide context, a copy of the “CQther |ncone”
section, denom nated “Part 5" of the Plan, is appended to this
opi ni on.

4 1d. at 120.
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bl ood disease that he contracted from the adm nistration of
vacci nations during his serviceinthe United States Air Force. On
account of this disability, he receives service-connected
disability conpensation (“VA benefits”) under the Veterans’
Benefits Act.

Sun approved M. Hannington’s claim for benefits under
the Pl an. Upon learning that M. Hannington was receiving VA
benefits, however, Sun determ ned that these VA benefits qualify as
“QGther Incone” and so reduced the anmount of M. Hannington's
monthly plan benefit by the anmount of his VA benefits.
Consequently, M. Hannington filed an adm nistrative appeal as

required by the Plan. Sun denied the appeal.

B.

M. Hannington theninitiated this actionin the district
court. When Sun submtted the admnistrative record to the
district court, it also produced an affidavit from the associate
director of its appeal wunit that set forth the procedures
i npl emented by Sun to fulfill its fiduciary duties under the Pl an.
It submtted that these procedures sufficiently neutralize its
structural conflict of interest as both plan underwiter and
fiduciary.

The district court referred the case to a mmgistrate

judge for a recomended deci sion. In her recommendation, the



magi strate judge first noted that, because the plan docunent gave
Sun discretion to interpret and construe the Plan’s | anguage, the
court’s review was governed by the deferential arbitrary and
capricious standard. The magi strate judge further noted, however,
that the fact that Sun was construing policy |anguage in favor of
its own financial interest while laboring under a structural
conflict of interest was not an irrelevant factor and that the
court was entitled to take such a situation into consideration.
Turning to the nerits of the dispute, the magistrate
judge reviewed the simlarities that Sun had pointed out between
the Social Security Act and the Veterans' Benefits Act® and
conpared the service-connected disability conpensation that
M . Hanni ngton receives to Social Security disability benefits.
She reviewed the respective statutes’ definitions of “disability”
and their purposes in awarding disability benefits.” Utinmately,

the magistrate judge determned that those simlarities were

6 Before the magistrate judge, Sun provided no specific
di scussion of the Railroad Retirement Act. R 31 at 9 n.8.  Sun
identified the following simlarities between the Veterans’
Benefits Act and the Social Security Act: (1) they are federa
| aws, which provide disability benefits; (2) benefits are paid
periodically; (3) death benefits are available; (4) the Acts
contain anti-assignnment cl auses; (5) benefi t clainms are
adm ni stered by i ndependent agencies; and (6) a single application
can be used to apply for both Social Security and VA benefits.
R 21 at 6. Sun also argued that benefits under both are awarded
wi thout regard to fault and represent conpensation for | ost earning
capacity. Id. The magistrate judge rejected these last two
argunents as erroneous. R 31 at 9-10 nn. 9, 10.

" R 31 at 9-11.



superficial and represented only a “few conmon threads [which] are
woven into larger and distinctly different fabrics.”® |n her view,
it was “the differences [between these Acts] that stand out upon
conparison, not the simlarities.”?®

She also enphasized Sun’s structural conflict of
interest, concluding that “[a] fiduciary free of a structural
conflict of interest would not attenpt to enphasize the limted
simlarities given the nore substantial and neani ngful differences
that are readily apparent, particularly as the Plan Certificate
makes no nention of VA benefits at all.”® In the nmmgistrate
judge’s view, “[a] reasonable fiduciary would be troubled by the
[Plan’s] omssion of any reference to veterans’ benefits or
servi ce-connected disability conpensation.”! The magi strate judge

found persuasi ve the decision of the Eighth Grcuit in Riley v. Sun

Life & Health Insurance Co., 657 F.3d 739, 741 (8th Cr. 2011),

cert. denied, 132 S. . 1870 (2012), in which the court construed

i dentical plan | anguage under a de novo standard of review because
the fiduciary's interpretation was “based on its construction of
existing law.” The Riley court concluded that VA benefits, awarded

“for awartinme service-related disability, as a matter of statutory

& |]d. at 10.
° 1d.

10

| d.
o 1d. at 11.



construction, do not derive froman act that is ‘simlar to the
SSA [ Social Security Act] or the RRA [Railroad Retirenent Act].”
Id. at 742.

In due course, the district court concurred in the
magi strate j udge’ s anal ysi s and ent er ed j udgnent for

M. Hannington. Sun then filed this tinely appeal.

|1
DI SCUSSI ON

W review de novo the district court’s grant of judgnent

on the record. Mbral es-Al ejandro v. Med. Card Sys., Inc., 486 F. 3d

693, 698 (1st G r. 2007). Therefore, we nust enploy the sane
standard of review that the district court was required to enpl oy

on the issue for deci sion.

A
The district court revi ewed Sun’ s of f set of
M. Hannington’s VA benefits under a deferential, arbitrary and
capricious standard.'®> This deferential standard is appropriate
when “the benefit plan gives the adm nistrator or fiduciary(*

di scretionary authority to determine eligibility for benefits or to

12 See id. at 5.

13 “Administrator,” “clains fiduciary” and “plan fiduciary”
are used interchangeably by the parties in this case. For
consi stency, we shall refer to Sun as the Plan’s “fiduciary.”
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construe the ternms of the plan.” Firestone Tire & Rubber Co. wv.

Bruch, 489 U S. 101, 115 (1989). Thus, when such discretion is
vested in the plan fiduciary, as it is here, our standard of review

for the fiduciary s interpretation of plan|anguage is deferential.

See Cusson v. Liberty Life Assurance Co., 592 F.3d 215, 230 (1st

Cr. 2010). However, when the plan fiduciary is required, in the
course of determning the neaning of the plan |anguage, to
interpret material outside the plan, our review of the extra-plan
material is de novo.

For instance, in Coffinv. Bowater Inc., 501 F.3d 80 (1st

Cir. 2007), we addressed an adm nistrator’s determnation that its
pl an obligations to its subsidiary’s workers term nated upon the
subsidiary’s sale. The plan at issue allowed the adm nistrator “to
nmodi fy, anmend or termnate the plan at any tinme” and “afford[ ed]
the adm nistrator substantial deference.” [1d. at 84, 85. The
Coffin admnistrator argued that a stock purchase agreenent
executed in connection with the sal e contained | anguage sufficient
to termnate its obligations and satisfy ERISA s procedura
termnation requirenents. 1d. at 84. D scussing the standard of
review, we held that “[w] here the adm nistrator’s determ nation of
eligibility depends upon an interpretation of non-plan docunents
(inthis case, the [stock purchase agreenent]), our reviewis .

de novo.” 1d. at 85 (citing Firestone, 489 U S. at 112). Thus, we

reviewed de novo the admnistrator’s interpretation of the stock



purchase agreenent and of ERI SA (that the stock purchase agreenent
satisfied ERISA s requirenents).

Qur decisionin Coffinisin accord with the decisions of
the other circuits that have recognized that when a fiduciary’'s
interpretation of the plan is based on a |egal determnation,

reviewis de novo. See, e.qg., Daft v. Advest, Inc., 658 F.3d 583,

594 (6th Cir. 2011) (noting that the deferential standard of review
“does not apply to a plan admnistrator’s determ nation of
guestions of law, such as whether a plan neets the statutory
definition of a top-hat plan; a court reviews those questions de

novo”); Riley, 657 F.3d at 741-42 (concluding in a case identical

to the one before us in all significant respects that the de novo
standard of review ought to apply because the court was required to
review the admnistrator’s “interpretation of a controlling
principle of law --the character and scope of benefits under the
Veterans’ Benefits Act (internal quotation marks omtted));

Johannssen v. Dist. No. 1--Pac. Coast Dist., MEBA Pens. Plan, 292

F.3d 159, 169 (4th GCr. 2002) (“Such Ilegal questions are
appropriate terrain for the courts, not plan admnistrators, and
when eligibility determ nations turn on questions of |aw we have
not hesitated to apply a de novo standard of review. "), abrogated

on other grounds by Metro. Life Ins. Co. v. denn, 554 U S. 105

(2008); Weil v. Ret. Plan Admn. Comm of Terson Co., 913 F.2d

1045, 1049 (2d Cir. 1990) (sane), vacated on other grounds, 933




F.2d 106 (2d CGr. 1991); see also 2 Lee T. Polk, ERI SA Practice &

Litigation 8§ 11:53 (2010).

Inthe particul ar di spute before us, Sun’s interpretation
of the “Qther Incone” section of the Plan depends wholly upon its
interpretation of external, non-plan material: the Veterans’
Benefits Act, ! the Social Security Act® and the Railroad Retirenent

Act.® Under the Plan | anguage, the character of, and especially

4 The only citation Sun provides to the Veterans’ Benefits
Act is 38 U S.C. §8 1110. See Appellant’s Br. 16. Section 1110 is
only t he provi si on concerni ng basi c entitl enent to
servi ce-connected disability conpensation. Like other courts to
consider the issue, see, e.g., Riley v. Sun Life & Health Ins. Co.,
657 F.3d 739, 740 (8th Cir. 2011), we believe that the Veterans’
Benefits Act begins at 38 U.S.C. § 101 and enconpasses all of Title
38 (Veterans’ Benefits).

It is probably a msnoner to refer to Title 38 this way. See
Gov't’s Amicus Br. 5. Title 38 provides for all veterans’ benefits

but is not conprised of one act. In 1958, Congress passed Public
Law 85-857, which was codified as Title 38, “[t]o consolidate into
one Act all of the Jlaws admnistered by the Veterans

Admi nistration.” Pub. L. No. 85-857, 72 Stat. 1105 (1958). This
enact ment codified provisions for both service-connected disability
conpensati on and non-servi ce-connected disability pensions. In
subsequent vyears, Title 38 has been anended nultiple tines.
However, since the parties use the term“Veterans’ Benefits Act,”
we also refer to Title 38 in this way for ease of discussion.

On Cctober 15, 2012, this court issued an order inviting the
United States to file a brief as am cus curiae “presenting its view
on whether the Veterans’ Benefits Act reasonably could be
characterized as simlar to the Social Security Act or the Railroad
Retirement Act such that benefits under the Veterans’ Benefits Act
coul d be deened equivalent to those provided under the other two
acts.” Hannington v. Sun Life & Health Ins. Co., No. 12-1085, R 32
at 2 (Cct. 15, 2012). The court expresses its thanks to the United
States for having accepted the invitation and for having provided
a very hel pful brief.

1542 U S.C. 88 401 et seq.
16 45 U S.C. 88 231 et seq.
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the benefits avail abl e under, the conparator acts and the statute
provi ding the benefits potentially available for of f-set determ ne
the scope of benefits avail able under the Plan. |f the Veterans’
Benefits Act is not simlar to the Social Security Act and/or the
Rai |l road Retirenent Act, then Sun cannot of fset M. Hanni ngton’s VA
benefits. Ther ef or e, because Sun’'s decision to offset
M. Hannington’s VA benefits was governed entirely by its
interpretation of several statutes, the district court ought to
have revi ewed de novo Sun’s determ nation that M. Hannington’ s VA
benefits were “Qther Incone” under the Plan; this is the standard

of review which we al so nust enpl oy.

B
We now turn to an exam nation of Sun’s decision, as plan
fiduciary, to set off M. Hannington's VA benefits against the

anmount owed hi m under the Pl an.

1
Sun seeks reversal of the district court’s decision
prohibiting its offset of M. Hannington's service-connected
disability conpensation under the Veterans’ Benefits Act against
the long-termdisability paynents that it provides to hi munder the
Plan. Sun bases its position on an interpretation of the Plan’s

“Cther | ncone” section. In its view, under the fifth cl ause of

-11-



this section, M. Hannington’s VA service-connected disability
conpensati on nust be consi dered i ncone from*“a simlar act or |aw.”
The fifth clause defines “Qther Inconme” as follows:

[alny amount of disability or retirenent
benefits under:

a) the United States Social Security Act to
whi ch[ : ]

i) you are entitled; and

ii1) your Dependents my be entitled
because of your disability or retirenent;

b) the Railroad Retirenent Act;

c) any other simlar act or law provided in
any jurisdiction. [

Sun determ ned that the Veterans’ Benefits Act is simlar
to the Social Security Act and/or the Railroad Retirenent Act based
sinply onits identification of some common characteristics of the
statutes. Sun observes that all (1) are federal, (2) pay certain
periodic disability benefits, (3) have anti-assi gnnent cl auses and
(4) are adm ni stered by i ndependent agencies. It also stresses the
simlarities between the Social Security Act and the Veterans
Benefits Act: Bot h pay benefits based on inpairnment of earning
capacity, both ensure a m ninum |l evel of inconme and both can have
i dentical qualifications because one way to qualify for VA benefits
is to have been determ ned pernmanently disabl ed under the Soci al

Security Act.

7 AR 103.
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| nportantly, Sun has never considered whether the VA
servi ce-connected disability conpensation M. Hannington receives
is simlar to available disability benefits under the conparator
acts. Sun’s statutory interpretation ignored the context and the
pur pose of the conparison. When, as here, the object of the
inquiry is to identify sources of inconme for purposes of set-off,
a nmeani ngful conparison of the Social Security Act and the Railroad
Retirement Act to a potentially simlar act or law requires a
conparison of the benefits offered by the laws in question. The
“Qther Income” section has no interest in the admnistrative
mechanics of various statutory schemes or of the statutory
structure of the agency adm nistering the disbursenent. |Its focus
is sinply the nature of the paynents and the role that they play in
the financial health of the recipient. The district court was
therefore correct in characterizing Sun’s focus on factors not

relevant to this inquiry as “superficial.”!® Sun's approach to the

8 R 31 at 10. Sun also cites the Texas Suprene Court’s
statenent in Barnett v. Aetna Life Insurance Co., 723 S.W2d 663,
666 (Tex. 1987), of the “simlar features” of the Social Security
Act and the Veterans’ Benefits Act. Both “are (1) governnental or
| egislative plans providing for (2) periodic paynent (3) to
qualified individuals (4) who have suffered a physical disability

(5 wthout regard to fault. In addition, all provide death
benefits, have anti-assignnent clauses, and are adm nistered by
i ndependent agencies.” 1d. These simlarities are superficial; as
the Texas Suprenme Court went on to note, “the simlarity of

features of the acts are not the key ingredient, rather it is the
obj ectives for which they were created and the nmanner in which the
acts are inplenented.” 1d. at 666-67.
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interpretati on question was thus i nproper and, as we shall expl ai n,

its conclusion al so was erroneous.

2.

Sun’s inexplicable decision to omt fromits conparison
of the disability statutes any exam nation and conpari son of the
substantive features of the veterans’ disability scheme caused it
to m sapprehend, seriously, the degree of dissimlarity between the
Veterans’ Benefits Act and the conparator acts. Wen the
substantive features of the Veterans’ Benefits Act are viewed as a
whole, its dissimlarity in scope and purpose to the Social
Security Act and the Railroad Retirenent Act is evident.

The primary purpose of the Veterans’ Benefits Act is to
care for and to support those who have served our Country in the
Armed Forces of the United States.!® Its purpose is to, “in the

words of Abraham Lincoln, ‘provide[] for him who has borne the

19 Title 38 therefore includes not only disability
conpensation, but a host of other benefits for veterans. See,
e.g., 38 US.C 88 1902 (life ‘insurance policies), 3461
(entitlenment to educati onal assistance), 3710 (|l oans to purchase or
construct a prinmary residence). Therefore, as a threshold matter,
the Veterans’ Benefits Act’s broad scope denonstrates the
i naccuracy of Sun’'s view that its “primary purpose [is] providing
the same types of benefits” as the Social Security Act and the
Rail road Retirenment Act. Appellant’s Br. 16. The Social Security
Act and Railroad Retirenment Act do not provide |ife insurance, hone
or small business | oans, educational benefits or any other benefits
beyond those for disability and retirenent; they certainly do not
of fer benefits specifically designed to assist beneficiaries with
navi gating nost nmajor facets of civilian life. See 38 U S. C
88 3001-4335 (Part I11. Readjustnent and Rel ated Benefits).
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battle, and his widow and his orphan.”” Walters v. Nat’|l Ass’n of

Radi ati on Survivors, 473 U S. 305, 309 (1985). VA benefits

therefore are Iinked not to enploynent but to past service in the
Armed Forces. Notably, because of this fundanental difference in
pur pose and scope, “funding for SSA [Social Security Act] and RRA
[ Rail road Retirenment Act] disability benefits derives froma tax on
both the enployee and enpl oyer” whereas Veterans’ Benefits Act
“benefits are funded by Congress through the VA's budget instead of
by a tax on nenbers of the mlitary.” Riley, 657 F.3d at 742, 743.
This purpose stands in stark contrast to the Social
Security Act and the Railroad Retirenent Act. The Social Security
Act and the Railroad Retirenment Act, |ike many of the other types
of “Cther Incone” defined in the Plan, are insurance prograns tied

to the beneficiary’s enploynent.?® See generally Hisquierdo v.

Hi squi erdo, 439 U.S. 572, 573 (1979) (discussing the Railroad
Retirenent Act’s purpose as “provid[ing] a systemof retirenent and
di sability benefits for persons who pursue careers in the railroad

industry”); California Dep’t of Human Res. Dev. v. Java, 402 U S

121, 130-32 (1971) (discussing the purposes and history of the

Soci al Security Act).

20 “Cther Incone” includes: workers’ conpensation; benefits
under an occupational disease |law, a settlenment with an enpl oyer in
lieu of workers’ conpensation; benefits received under a plan
related to or from the beneficiary’s enployer; unenploynent
conpensation; and a salary continuance plan. A R 103.
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Furthernmore, when we focus only on benefits related to
disability, the statutory schene of the Veterans’ Benefits Act
provides for two different types of benefits: service-connected
disability conpensation (which M. Hannington receives) and
disability pensions for veterans of wartinme service or their
survi vi ng spouses or children.? The latter benefit arguably m ght
bear sone substantive simlarity to the benefits obtainable under
the Social Security Act and the Railroad Retirenment Act, but we
need not and do not decide that question today. The forner,
however - -t he servi ce-connected di sability conpensation received by
M. Hannington--is decidedly different, and it is the substantive
nature of this benefit that nust be conpared to those under the
conparator statutes. These VA benefits are based on di seases and
injuries incurred by service personnel on account of their mlitary
service. They are calculated not on a particular veteran s actual
disability but rather “represent as far as can practicably be
determ ned the average inpairnent in earning capacity resulting
from such diseases and injuries and their residual conditions in
civil occupations.”?? Because they are based on the special
sacrifice of illness or injury in mlitary service, they are

payabl e in increments of disability ranging fromten percent to one

21 See 38 U.S.C. 88 1521, 1541, 1542.
22 38 CF.R 8 4.1; see also 38 U.S.C. § 1155.
-16-



hundred percent.?® Not ably, although Congress has forbidden
duplication for some governnent benefits, it has not done so when
there is an overlap between Social Security Act or Railroad
Retirement Act benefits and VA benefits.?

There are very i nportant substantive di fferences between
the Veterans’ Benefits Act and the Social Security Act and the
Rai | road Retirenent Act, especially between the service-connected
disability conpensation received by M. Hannington and the
avai | abl e benefits under the conparator acts. These differences
render the Veterans’ Benefits Act, as a nmatter of statutory
construction, dissimlar to the Social Security Act and the
Rai |l road Retirement Act. Thus, the VA benefits M. Hannington
receives are not “Qther Incone” for purposes of reducing the

paynment Sun owes M. Hanni ngton under the Pl an.

Concl usi on
The judgnent of the district court is affirned.

AFFI RVED.

2 See 38 U.S.C 8§ 1114, 1115.

24 See 20 C.F.R § 226.72(d) (Railroad Retirenment benefits are
not reduced by the recei pt of VA benefits); id. 8 404.408(b)(2)(ii)
(Social Security benefits are not reduced by the receipt of VA
benefits).
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APPENDI X
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PART 5: OTHER INCOME

Other Income

Other Income means those benefits or amounts you receive or are eligible to receive as indicated below:
Any temporary or permanent award under;

i P

T

a)
by
c
d)

any Workers' Compensation Law;

any Cecupational Disease Law;

any other similar act or law; or

any settiemant or damages which is made in Fieu of Workers' Compensation benefits and is paid to you, or which
you would be entitled to in the absence of recovery by your Employer or a Waorkers' Compensation insurer, but
only to the extent that any such damages or seftiement represent compensation for your loss of income.

Any disability benefits under any compulsory benefit act or law.
Any disability or loss of income benefils provided under;

a)

bj
cl
d

any other group insurance plan including any disability benefits received under the terms of a group life insurance
policy for permanent total disability.

any Retiremant Plan.

any govemnmental retirement system as a result of your job with your Empioyer.

any basic autornobile reparations insurance (no fault) coverage unless prohibited by state law.

Any benefits received under any Retirement Plan from your Employer, including Disability Retirement Benefits, except
that only that portion that is not funded by employee contributions will be considered a Retirement Plan bensfit,

a

b}
€)

. Any amount of disability or retirement benefits under:

the United States Social Security Act to which;

i} you are entitled; and

i) your Dependents may be enfitled because of your disability or retiremeant;
the Railroad Retirement Act;

any other similar act or law provided in any jurisdiction.

Any income received from any formal or informal salary continuance plan. We will only consider as Other Income that
amount which, when added to your Gross Monthly Benefit, exceeds 100% of your Basic Monthly Earnings. By Gross
Monthly Benefit we mean the amount of your Monthly Benefit prior to any reductions by Other Income.

Any benefits under Unemployment Compensation Laws,

Right of Recovery

With respact to Other Income, without our consent you shall not enter into any agreement, settlement, or take any action
which may prajudica our rights. You must execute and deliver to us documents we may require to protect our rights and
do whataver else is required to help us secure our rights. Any amounts which you are entitled to recover from any
agreement, settlement or action will be considered as Other income.

ARIO3

GC-B-6 (35)
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