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HOMRD, G rcuit Judge. A jury in the D strict of

Massachusetts convicted the appellant, John Davis, Jr., of aiding
and abetting the making of a fal se claimagainst the United States
in connection with his 2008 federal incone tax return. See 18
US C 88 287, 2. In this appeal of his conviction, Davis alleges
that the district court's aiding and abetting instruction was
incorrect as a mtter of Jlaw, that the instruction also
constructively anended the indictnment in violation of the Fifth
Amendnent, and that the evidence adduced at trial was insufficient
to sustain his conviction. After careful review, we affirm

For purposes of the sufficiency claim we recount the

facts in the |ight nost favorable to the verdict, United States v.

Howard, 687 F.3d 13, 15 (1st Cir. 2012), deferring sone details to
our analysis of the specific issues raised on appeal. In early
2009, the Internal Revenue Service received a 2008 Form 1040
federal income tax return, filed electronically on behalf of John
Davis, Jr. of 11 Qakhurst Street, Apartnent 1, in Dorchester,
Massachusetts. The return reflected an adjusted gross incone of
$2,586 earned from"bingo lottery ganbling w nnings," and cl ai ned
a refund of $7,390 based on a "first-tine honebuyer credit."
Applicable to honmeowners who purchased their initial
primary residences between April 8, 2008 and Decenber 1, 2009, the

federal first-tinme honmebuyer credit authorized a tax credit of 10%
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of the purchase price, up to a nmaxi mum of $7,500. To obtain the
credit, and any refund that may result fromit, the IRSrequired a
qual i fyi ng purchaser to submt an addendum-- Form5405 -- with the
purchaser's federal income tax return providing additional detai
concerning the clainmed credit. Davis's Form 5405 stated that he
purchased the Dorchester apartnent on March 18, 2009 for $73, 900
(home purchases in 2009 were eligible to be clainmed on 2008
returns). The IRS processed the return and i ssued a $7, 390 refund
check nade payabl e to Davis, who cashed the check, retained $1, 000
for hinmsel f, and gave the bal ance to an undi scl osed reci pi ent whom
he | ater described to investigators as his "tax preparer.”

After a nore thorough review, the | RS determ ned that the
owner of the Dorchester apartnent was not John Davis, Jr., but his
mother, Greta Davis and that the property had been purchased by
Geta long before April 8, 2008, thus precluding eligibility for
the first-tinme honmebuyer credit. Wien | RS agents subsequently
visited the appellant, heinitially denied any i nvol vement with the
filing, intimting that it had been submtted wthout his
know edge. Upon further questioning, he acknow edged that the tax
return accurately reported his personal information, that he had
provided the information to his tax preparer -- whose identity he
declined to disclose -- for the purpose of filing his tax return,

and t hat he had never purchased the Dorchester apartnent. He also



admtted to cashing the check, keeping $1,000 for hinself, and
giving the remainder to the unidentified preparer.

Shortly thereafter, a federal grand jury in the District
of Massachusetts indicted Davis for nmaking a fal se clalimagainst
the United States, 18 U S.C. 8§ 287, and aiding and abetting the
same, id. § 2.! Followwng a two-day jury trial, Davis was
convi cted of aiding and abetting, for which he was sentenced to one
year of probation and ordered to pay $7,390 in restitution. This
tinmely appeal ensued.

L.

The court instructed the jury as follows on the aiding
and abetting charge:

The guilt of a defendant may also be

established wi thout proof that he personally

and directly commtted every act constituting

the violation alleged. A defendant may be

found guilty wunder the aiding and abetting

statute, Title 18 of the United States Code,

Section 2, if it is proved beyond a reasonabl e

doubt that he participated in the conmm ssion

of a crime by another. Such other person is
commonly referred to as an "acconplice.”

! The i ndi ctnent charged that Davis knowi ngly nade to the IRS

a claim . . . knowing such claim to be false

fictitious and fraudul ent by preparing and causi ng
to be prepared, and filing and causing to be filed,
what purported to be a 2008 federal inconme tax
return Form 5405, wherein he falsely clainmed the
First Time Honebuyer Tax Credit for 11 Qakhurst
Street, Boston, Massachusetts, a property he did
not own and never purchased, and aided, abetted,
counsel ed, commanded and procured sane.
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In this case, if you find beyond a reasonabl e
doubt that M. Davis aided and abetted his tax
preparer in submtting a material false claim
for a first-tine honebuyer tax credit to the
I nternal Revenue Service, you may find him
guilty as a principal in the offense. Now, it
is not enough for the governnment to show that
a defendant was sinply present when a crine
was commtted, or even that he knew of the
other person’s intent to conmt a crimnal
act. To be convicted of aiding and abetting,
it is necessary that a defendant be shown to
have in sone way associated hinself with the
crimnal venture, and to have wllfully
participated init as sonething that he w shed
to bring about, and by his actions sought to
make it succeed.

An act is done "willfully" if it is done
knowingly and intentionally and wth the
consci ous purpose of doing sonmething that the
| aw forbids. Participation in every stage of
an illegal venture is not required to be
guilty as an acconplice; it is sufficient if
the government proves beyond a reasonable
doubt a defendant’s participation at sone
significant stage of the transaction.

(enphasi s added).

After deliberating for roughly ninety mnutes, the jury
sent out a note with three questions, tw of which are germane to
this appeal. The first question related to the substantive charge
in the indictment: "[a]re we deciding whether the defendant nade
a false claimto the U.S. governnment, or are we deci di ng whet her he

specifically and knowingly filed a false claimre: the first tine

honmebuyer's credit[?]" (enphasis in original). After discussion
with counsel, and over the governnment's objection, the judge

instructed the jury that Davis "would have to know at the tine the

-5-



return was being filed that the fal se claiminvolved the first-tine
homebuyer tax credit, because that's what the indictnent as it is
framed alleges, and that is the false claimalleged to have been
made on the return itself."

The jury next asked, wth respect to the aiding and
abetting charge, whether Davis "[must . . . have known that the
tax preparer was fraudulently filing the first-time honebuyer tax
credit specifically?" The trial judge's initial response was
simlar to the view given for the substantive charge. I n
di scussion with counsel, the court observed that, "given the way
the case is indicted, again, they'd have to find that [Davis] aided
and abetted the principal with the intent of seeing that a false
claim was filed with regard to the first-time honebuyer tax
credit.” The governnment objected, arguing that the aiding and
abetting charge only required proof that Davis knew that "a fal se
tax return” was going to be filed. Davis agreed with the tria
court's fornulation. The discussion concluded with the judge
rejecting the governnent's position.

After a recess, however, the court changed tack, ruling
that Davis did not need to know "the particular details of the
falsity, but he has to know that it was false, it was intended to
be fal se, so that he shared that intent with the principal." The

judge relied on United States v. Garcia-Rosa, 876 F.2d 209 (1st

Cir. 1989), vacated on other grounds by R vera-Feliciano v. United
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States, 498 U. S. 954 (1990), observing that "a cul pabl e ai der and

abettor need not performthe subject offense, be present when it is

per f or med,

or be aware of the details of its execution."

After

acknow edging the defense's objection, the court answered the

jury's question as foll ows:

was cl ear,

terns of

Ai di ng and abetting is slightly different but,
as | said, a derivative form of the offense.
Here, in effect, the governnment is alleging
acconplice liability. To establish that
soneone is guilty as an acconplice, one has to
show nore than nere presence or vicinity to a
crime. One has to show even nore than sinple
knowl edge that sonebody else was going to
commt a crine. Passi ve know edge nakes no
di fference under the circunstances.

For you to find the defendant guilty under an
ai di ng and abetting theory, you would have to
find that he intended that a false return be
filed; that his intent was fornmed prior to the
filing of the return; that he knew that the
formwoul d contain a material fal se statenent,
or a mterial false <claim against the
governnment, but he need not know its specific
details. This is the difference between
ai ding and abetting under Section 2 and the
substanti ve of fense under Section 287. O, as
the First Crcuit has said, "It is well
settled that a cul pabl e ai der and abettor need
not perform the substantive offense, be
present when it is perforned, or be aware of
the details of its execution.” But he would
have to know that the return would be false;
that he intended it to be filed as fal se; that
he knew it would contain a material false
statenent, and that he took affirmative steps
to acconplish that goal

The j udge concl uded by aski ng the jury whet her his answer

to which one juror replied "no," and asked,

a false return, would he have to know that

-7-

"[s]o in

was



specifically goingto be falserelating to the first-time honebuyer
tax credit?" The court answered:

To convict the defendant wunder 287, the

substantive offense, the answer is "yes."

Under an aiding and abetting theory, he

woul dn't have to know necessarily that it was

going to involve the first-tinme honebuyer

credit. He would have to know, however, that

a material false statenent was going to be

made; that he would have to materially assist,

affirmatively assist, the principal in making

t hat happen.

After less than an hour of additional deliberation, the
jury returned its verdict, acquitting Davis of the substantive
of fense and convicting himof aiding and abetting.

Fol Il owi ng the verdict, Davis renewed a Rul e 29 notion for
acquittal that he had nmade orally at trial. He reiterated his
argunent that the aiding and abetting instruction was erroneous
because it did not require the jury to specifically find that he
knew the tax return was false with respect to the honebuyer's

credit. The district court denied the nption, United States v.

Davis, 828 F. Supp. 2d 405 (D. Mass. 2011), concluding that there
was "no dispute that the evidence at trial established that Davis
was a W lling participant in a schene to file a false 2008 federal
tax return.” |d. at 406. The court's ultimate ruling was premn sed
on its underlying observation -- as reflected in the answer to the
jury's question -- that an acconplice is responsible for all of the
natural and foreseeable consequences flowing from the comon

schene. 1d. at 409. Thus, the court held that the conviction was
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proper because the evidence supported the jury's finding that Davis
shared the tax preparer's intent tofile a fal se return and because
the reliance on the honebuyer's credit was reasonably foreseeable
to Davis.

Davi s makes three separate argunents on appeal. First,
he asserts that +the district court's aiding and abetting
instruction was legally incorrect. Relatedly, he argues that the
instruction constructively anended the grand jury's indictnment, in
violation of his Fifth Anendnent rights. Finally, Davis clains
that the evidence was insufficient to support an aiding and
abetting conviction.

A
We review de novo the claimthat the trial court's jury

instruction was erroneous. United States v. Godin, 534 F.3d 51, 56

(1st Cr. 2008).

The underlying premse of Davis's jury instruction
argunent is that the substantive crinme wth which he was charged
was "filing a false Form 5405 for a First Tinme Honebuyer Tax
Credit."” Therefore, he argues, a proper aiding and abetting
instruction would have required the jury to find that he had
speci fic know edge of the filing of the honebuyer credit form W

di sagr ee.



Davi s was charged with ai ding and abetting a viol ati on of
18 U.S.C. 8 287, the elenments of which are: 1) presenting a fal se
or fraudul ent claim against the United States; 2) presenting the
claimto an agency of the United States; and 3) know edge that the

claimwas fal se or fraudul ent. See United States v. Cark, 577

F.3d 273, 285 (5th Cir. 2009); see also United States v. Drape, 668

F.2d 22, 26 (1st Cr. 1982) ("Were a tax returnis filed wth the
"guilty, actual know edge that it was false,' the jury may infer
the requisiteintent to[violate 18 U S.C. § 287]." (quoting United

States v. Rifen, 577 F. 2d 1111, 1113 (8th G r. 1978))). A ding and

abetting requires proof that: 1) the substantive offense was
actually commtted; 2) the defendant assisted in the conm ssion of
that crime or caused it to be commtted; and 3) the defendant
intended to assist in the comm ssion of that crime or to cause it

to be commtted. United States v. Rodriguez-Adorno, 695 F.3d 32,

42 (1st Cr. 2012). Moreover, as the district court correctly
observed, a "culpable aider and abetter need not perform the
substantive offense, be present when it is perfornmed, or be aware

of the details of its execution." Garcia-Rosa, 876 F.2d at 217.

Al t hough Davis alleges that the substantive crime with which he is
charged is filing a false Form 5405, this in fact only represents
a detail of the execution of the actual crime that he aided and
abett ed: maki ng or presenting a claim upon the United States

"knowi ng such claim to be false, fictitious or fraudulent,” in
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violation of 18 U S.C. § 287. The district judge was therefore
under no obligation to instruct the jury that it had to find that
he had specific knowl edge of the filing of the false Form 5405 to

convict him of aiding and abetting. See United States v.

Her nandez, 218 F.3d 58, 65 (1st G r. 2000) (observing, in affirmng
conviction for aiding and abetting drug distribution charge, that
def endant's know edge of the particular controll ed substance bei ng

distributed is not necessary); United States v. Loder, 23 F. 3d 586,

591 (1st Cr. 1994) (holding that governnent need not prove that
def endant was aware of all the details of the fraud to sustain a
conviction for aiding and abetting mail fraud). The aiding and
abetting instruction given here accurately conveyed the appropriate
| egal el enents.

I n support of his challenge, Davis cites cases and rul es
that establish the contours of a legally sufficient indictnment.
E.g., Fed. R Gim P. 7(c) ("The indictnent . . . nust be a plain,
concise, and definite witten statenment of the essential facts
constituting the offense charged . . . ."); Hanmling v. United
States, 418 U.S. 87, 117-18 (1974) (holding that statutory | anguage
in an indictnent "nust be acconpanied with . . . the facts and
circunstances as will informthe accused of the specific offence"
and "enable[] himto plead an acquittal or conviction in bar of
prosecution for the sane offense"). But these authorities address

the sufficiency of indictnents, while the i nstant appeal chall enges
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the court's jury instructions. As the governnent suggests, Davis's
argunent confuses the purposes of indictnments and instructions.
The purpose of the fornmer is to provide a defendant w th adequate
notice of the charges against him see Cola v. Reardon, 787 F.2d
681, 700 (1lst Cir. 1986), while the function of the latter is to
convey to the jury the legal elenents required for conviction

Harrington v. United States, 504 F.2d 1306, 1317 (1st G r. 1974)

The trial court need not use the precise words proposed by either
party inits instructions; it is sufficient if the principle of |aw
is correctly stated. 1d.

"The function of the appellate court with respect to jury
instructions is to satisfy itself that the instructions show no
tendency to confuse or mslead the jury with respect to the
applicable principles of law." [1d. W are so satisfied here and
find no error in the district court’s aiding and abetting
i nstruction.

B.

Davis next argues that the district court's aiding and
abetting instruction constructively anended the indictnent. "A
constructive anendnment occurs when the charging terns of the
indictnment are effectively altered by the prosecution or the court

after the grand jury has | ast passed upon them" United States v.

Rodr i guez- Rodriguez, 663 F.3d 53, 58 (1st Cir. 2011), cert. deni ed,

132 S. C. 1592 (2012). Wiile a constructive anmendnent is
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prejudicial per se and requires reversal, United States v. DeC cco,

439 F. 3d 36, 43 (1st Cir. 2006), we concl ude that no such anmendnent
t ook pl ace here.?

This argunent, |like Davis's instructional error claim
depends on his underlying prem se that he was charged with filing
a false honebuyer tax credit claim Thus, he argues, the jury
instructions allowed himto be convicted for aiding and abetting
sonme other "false claim™" other than the one in the indictnent. As
a matter of law, this argunent fails because, as we have noted
above, Davis was charged with aiding and abetting a violation of
the Fal se Cains Act by presenting a false claim not with "filing
a false tax credit claim"”

The argunment also fails as a factual nmatter, as there was
no evi dence presented of any other falsity in the tax return other
than the filing of the Form 5405. Davis therefore could not have
been convicted for aiding and abetting the filing of anything
different than that alleged in the indictnent. Accordingly, no

constructive anendnent was effected. Cf. Stirone v. United States,

361 U. S 212, 218-19 (1960) (holding that an indictnment was
unconstitutionally broadened where prosecution offered evi dence of

two theories of liability -- interference with interstate sand

2 The governnent argues that Davis did not preserve this
objection and thus the claim should be reviewed only for plain
error. W need not resolve this issue, as Davis’s argunent falls
short even upon de novo review.
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shi pments and interference with interstate steel shipnments -- but
grand jury indicted defendant only on the first theory).
C.

Davis's final assertion on appeal is that the evi dence at
trial was insufficient as a matter of lawto support the aiding and
abetting conviction. As noted, the district court rejected this
argunent in the context of Davis's Rule 29 notion. W reviewthe
deni al of that notion de novo, exam ning the evidence in the |ight
nost favorable to the verdict to determ ne whether any rationa

juror could have found the disputed facts beyond a reasonable

doubt. United States v. Savarese, 686 F.3d 1, 8 (1st Cr. 2012).

Here again, Davis'sinitial foray erroneously narrows the
charged crine to aiding and abetting the filing of the Form 5405.
Having already rejected that position, we assess whether the
evidence was sufficient to permit a rational juror to find that
Davi s ai ded and abetted the tax preparer in filing a false claim
We hold that the evidence was sufficient.

There i s no di spute that Davis's return contai ned a fal se
claimfor the honebuyer tax credit to which he was not entitled.
Thus, the first element of the charged crine -- that the principa
actor commtted the substantive offense -- is easily satisfied.

See Gonzal ez, 570 F.3d at 28-29.

Simlarly, the evidence was sufficient to support the

other elenents — that Davis knew that his 2008 federal tax return
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contained a false claimand that he hel ped the principal, the tax

preparer, file the false claim See Rodriguez-Adorno, 695 F. 3d at

42. The jury could have found that Davis willingly gave his nane,
address, and tel ephone and soci al security nunbers to the preparer,
al t hough he refused to identify that person to | aw enforcenent.
The jury also was aware of the odd fact that Davis had provided
only biographical information to the preparer, but no financia
information. Davis subsequently cashed a $7,390 I RS refund check,
of which he gave all but $1,000 to the un-named preparer. Finally,
gi ven the evidence of Davis's paltry incone and the fact that his
prior years' refunds were considerably smaller than $7,390, the
jury could have inferred fromhis paynent of the lion's share of
the 2008 refund to the preparer that the two had an arrangenent
regarding the false claim In light of this factual record, the
verdi ct was supported by the evidence.

| V.

Davis's conviction is affirned.
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