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SELYA, Circuit Judge. When a dangerous condition exists

on commercial prem ses and causes injury to a business invitee,
tort liability typically depends on whet her the owner/occupi er knew
or reasonably should have known of the existence of the dangerous
condition. |In the case at hand, the district court concl uded that
the summary judgnent record contained no significantly probative
evi dence of the defendant's know edge (actual or constructive) of
t he dangerous condition and entered judgnment accordingly. After
careful consideration, we affirm
| . BACKGROUND

For ease in exposition, we treat this case as one brought
solely by José Ni eves-Ronero against the United States.! W start
by rehearsing the facts and the travel of the case. Qur task is
sinplified by the procedural posture in which this appeal arises.

When the United States noved for summary judgnent, it
acconpanied its notion with a statenent of material facts not in
di sput e. See DDP.R Cv. R 56(b). The plaintiff opposed the
nmotion but did not proffer any counter-statenent of material facts.
See DP.R Cv. R 56(c). Thus, the district court correctly

deened the governnent's statenent of material facts admtted. See

! The conplaint lists additional plaintiffs (N eves-Ronmero's
wife and their conjugal partnership) and additional defendants
(including federal agencies). But the clainms of the other
plaintiffs are wholly derivative, and the other defendants are
superfluous. See Arnor Elev. Co. v. Phoeni x U ban Corp., 655 F.2d
19, 22 (1st Gr. 1981).
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DP.R Cv. R 56(e) (explaining that "[f]acts contained in a
supporting or opposing statenent of material facts . . . shall be

deemed admtted unless properly controverted"); see also Ruiz

Rivera v. Riley, 209 F.3d 24, 27-28 (1st G r. 2000) (stating that
when a local rule requires all parties to acconpany their sunmmary
judgnent papers with statenents of material facts and the novant
conplies but the nonnovant does not, the facts contained in the
novant's statenent nust be accepted as true for summary judgnent

pur poses); Ayal a-Gerena v. Bristol Mers-Squibb Co., 95 F. 3d 86, 95

(st Cir. 1996) (sane). W, too, draw the facts from that
st at ement .

On July 28, 2009, the plaintiff, who uses a wheel chair,
was on the prem ses of the Veterans Affairs (VA) Hospital in San
Juan. Wiile awaiting x-ray results, he repaired to a handi capped-
accessible public restroom As he attenpted to transfer hinself
fromhis wheelchair onto the toilet, the toilet seat canme | oose and
he fell to the floor. He sustained injuries as a result of the
fall.

After filing an admnistrative claim see 28 U S.C
8§ 2675(a), the plaintiff sued the United States under the Federal

Tort Claims Act (FTCA), 28 U S.C §§ 1346(b), 2671-2680. He



averred that the VA had negligently maintained the restroom and
that the | oose toilet seat provoked his fall.?

On August 17, 2011, the United States noved for summary
judgnment. The plaintiff opposed the notion. Discovery closed on
Decenber 9, 2011. At that tinme, the governnent's fully briefed
nmotion for summary judgnment was pendi ng unresol ved.

Two days |l ater, the plaintiff noved to reopen di scovery.
In support, his counsel described donestic difficulties that had
hanpered his access to case files kept in his hone office
(including the file in this case). The district court granted the
request and extended the close of discovery to January 30, 2012.

On January 5, 2012, the district court granted sunmary
judgment. The court determned that "there is sinply no evidence

in the record to support that [the VA] had know edge of the

dangerous condition, the |oose toilet seat.” The plaintiff noved
for reconsideration, but tono avail. This tinely appeal followed.
[1. ANALYSI S

We  subdivide our anal ysi s into two segnents,

corresponding to the plaintiff's paired argunents.

2 The United States is the proper defendant in an FTCA case.
See 28 U.S.C. 8 2679(a). Neverthel ess, we sonetinmes use terns such
as "the governnment” or "the VA' as a shorthand for "the United
States."
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A. Summary Judgnent .

W review an order for summary judgnment de novo,
evaluating the facts and all reasonabl e i nferences therefromin the

light nost flattering to the nonnoving party. Houlton G tizens

Coal. v. Town of Houlton, 175 F.3d 178, 184 (1st Cir. 1999). W

will affirm the entry of summary judgnent only if the record
di scl oses no genuine issue of material fact and denonstrates that
the noving party is entitled to judgnment as a matter of law. See
Fed. R Cv. P. 56(a).

"This standard is favorable to the nonnoving party, but

it does not give hima free pass to trial." Hannon v. Beard, 645

F.3d 45, 48 (1st Cr. 2011). To be genuine, a factual dispute nust
be built on a solid foundation — a foundation constructed from

materials of evidentiary quality. See Tropigas de P.R, Inc. v.

Certain Underwiters at Lloyd' s of London, 637 F.3d 53, 56 (1st

Cr. 2011); Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st GCr.

1990) . "[C onclusory allegations, enpty rhetoric, unsupported
specul ation, or evidence which, in the aggregate, is l|less than
significantly probative”" wll not suffice to ward off a properly

supported sunmmary judgnment notion. Rogan v. Cty of Boston, 267

F.3d 24, 27 (1st Cr. 2001).
Agai nst this backdrop, we turn to the record before us.
As a sovereign nation, the United States is generally inmmune from

tort liability except to the extent that it consents to be sued.
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See Dynam c I mage Techs., Inc. v. United States, 221 F.3d 34, 39

(1st GCr. 2000). The FTCA conprises a limted waiver of federal
sovereign imunity, which allows the governnent to be held liable

for certain tortious acts and omn ssions. See Linobne v. United

States, 579 F.3d 79, 88 (1st Cr. 2009). It specifies that
liability determnations are to be infornmed by "the law of the
pl ace where the act or omssion occurred." See 28 U. S C
8§ 1346(b)(1). Here, then, we ook to Puerto Rico tort |aw.
Article 1802 of the Civil Code inposes liability on "[a]
person who by an act or om ssion causes damage to anot her through
fault or negligence.” P.R Laws Ann. tit. 31, 8 5141. A plaintiff
sui ng for negligence under Article 1802 nust establish four things:
a duty requiring the defendant to conformto a certain standard of
care, a breach of that duty, proof of danmage, and a causal

connection between the negligence and the damage. See Soci edad de

Gananci al es v. Gonzéal ez Padin Co., 17 P.R Ofic. Trans. 111, 125

(1986). In a premses liability case, fault ordinarily depends on
knowl edge. Wth rare exceptions (not relevant here), a show ng of
negligence requires a showing of the defendant's actual or

constructive notice of the dangerous condition. See Wods-Leber v.

Hyatt Hotels of P.R, Inc., 124 F.3d 47, 50 n.5 (1st Gr. 1997);

Mas v. United States, 984 F.2d 527, 530 (1st Cr. 1993); Cotto v.

Consol. Mut. Ins. Co., 16 P.R Ofic. Trans. 786, 794 (1985).




Before us, the plaintiff challenges the district court's
determnation that he failed to adduce evidence sufficient to
permt a finding that the VA had either actual or constructive
knowl edge of the |l oose toilet seat. This challenge |acks force.

The plaintiff concedes —as he nmust —that the summary
judgment record is barren of any evidence of actual know edge. He
asseverates, however, that there is significantly probative
evi dence of constructive know edge, that is, circunstances that
woul d suffice to support a finding that the VA shoul d have known of
the | oose toilet seat before the m shap occurred. W explore this
asseverati on.

At the tinme material hereto, the VA had a contract with
DB&W Services Corporation (DB&W for cleaning and naintenance
services at the VA Hospital. On the day of the plaintiff's
acci dent, an enpl oyee of DB&W |velisse Lépez, cl eaned the restroom
in which the plaintiff fell. As part of her duties, she was
assigned to clean all fixtures in the lavatory, including the
toilet, every half-hour. There is no evidence in the record from
whi ch we can tell when, prior to the accident, she | ast cl eaned t he
restroom By the sane token, there is no evidence from which a
rational factfinder could deduce that the toilet seat was |oose
during the last of her visits. The record suggests the contrary;
it discloses that DB&Wr ecei ved no report of any problens with the

toilet seat on the day of the accident.



Anot her entity, the Environnment of Care Team (EQQ),
performed scheduled inspections of the restroom (including the
toilet facilities) at roughly four-nonth intervals. The EOC
carried out such an inspection on June 5, 2009 and found not hing
am ss.

The plaintiff contends that because the hospital is a
high-traffic area, the restroom should have been inspected nore
often than once every four nonths. The failure to conduct nore
frequent i nspections, he says, warrants an i nference of negli gence.
This ipse dixit is profoundly flawed.

Even if the restroom facilities were inspected on a
bi weekly schedul e as the plaintiff advocates, there is no basis for
a finding that the defect about which the plaintiff conpl ains would
have been discovered in tinme to prevent the accident. For aught
t hat appears, the toilet seat could have becone unnoored m nutes
before the plaintiff's fall.

The upshot is that the record contains no significantly
probative evidence as to when the dangerous condition arose.
Consequently, the plaintiff's claimthat the VA was on constructive

notice of the defect is wi thout foundation. See Gonez v. Stop &

Shop Supernkt. Co., 670 F.3d 395, 397-98 (1st Cir. 2012) (affirm ng

summary j udgnent and stating that it "is a conventional approach to
premses liability" to require a plaintiff to "prove both that a

dangerous condition existed and that [the defendant] had notice,



actual or constructive, of the dangerous condition but took no
corrective action"); Cotto, 16 P.R Ofic. Trans. at 795-96
(concluding that no liability could attach absent evidence tending
to show that defendant had notice of existence of dangerous

condition); see also McCarthy v. Nw._Airlines, Inc., 56 F.3d 313,

315 (1st Cir. 1995) (explaining that a party opposing sumary
j udgnment cannot rely on the absence of evidence, but nust "point to
specific facts that denonstrate the existence of an authentic
di spute").

In an effort to deflect the thrust of this reasoning, the
plaintiff points to evidence of neasures taken to repair the toil et
after his accident. The law is clear, however, that evidence of
subsequent renedi al nmeasures i s inadm ssible to prove negligence.
See Fed. R Evid. 407.

The plaintiff seeks to bring his case within the confines
of an isthm an exception to this rule. He notes that evidence of
subsequent renedial nmeasures may be admtted to prove "ownership,
control, or the feasibility of precautionary nmeasures," id.; and he
argues that the evidence is adm ssible here to show the VA's
control over the restroom

This is pure sophistry. 1In this case, the VA's control
over the restroom is not in dispute, so the exception is
i napplicable. And —contrary to the plaintiff's inportunings —the

fact that the VA repaired the toilet after the accident does not



establish a presunption of constructive notice of the dangerous

condition. Cf. Raynond v. Raynond Corp., 938 F.2d 1518, 1525 (1st

Cir. 1991) (concluding that evidence of post-accident repairs
"ha[d] little bearing on whether or not [a product] was
unr easonabl y dangerous” at the tinme of manufacture).

That ends this aspect of the matter. Sinply put, the
summary judgnment record contains no evidentiary support for the
plaintiff's bare allegation that the VA, prior to the accident, had
ei ther actual or constructive know edge of the | oose toilet seat.
It follows inexorably, as night follows day, that a rational
factfinder could not conclude that the VA breached its duty of care

in the circunstances of this case. See Wods-Leber, 124 F.3d at

51-52 (affirm ng summary judgnment where record failed to show t hat
hotel had actual or constructive know edge of existence of
danger ous condition).

B. Ef fect of D scovery Extension.

The plaintiff has a fall back position: he conpl ains that
the district court should not have ruled on the summary judgnent
nmotion prior to the expiration of the extended di scovery period.
W review the district court's decision to proceed with the
adjudication of the summary judgnment notion for abuse of

di scretion. See Vélez v. Awmning Wndows, Inc., 375 F.3d 35, 41

(1st Cir. 2004).
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We discern no abuse of discretion. To begin, the fact
that discovery is still open does not bar a district court from
resolving a fully briefed summary judgnent notion. See, e.q.

Dul any v. Carnahan, 132 F.3d 1234, 1238-39 (8th G r. 1997); King v.

Cooke, 26 F.3d 720, 725-26 (7th Gr. 1994); see also Fla. Power &

Light Co. v. Allis Chalners Corp., 893 F.2d 1313, 1316 (11th G

1990) (explaining that "it would be inappropriate to limt summary
judgnent to cases where discovery is conplete in light of the
valuable role served by summary judgnent and the comm tnent of
di scovery issues to the sound discretion of the trial judge"
(internal quotation marks omtted)).

Here, noreover, the plaintiff's request to reopen
di scovery was not coupled with a request to w thhold adjudication
of the pending summary judgnent notion. Nor did the plaintiff
informthe district court, at any tinme prior to the granting of
summary judgnent, that his discovery-extension request was tied to
t he pendi ng sunmary judgnent notion.

| ndeed, the timng of the plaintiff's notion to extend
the discovery period suggests the absence of any link to the
summary judgnent notion. The di scovery-extension notion was not
filed until nore than two nonths after the plaintiff filed his
opposition to summary judgnent. The new notion did not refer to
summary judgnent at all, nor did it suggest that additional

di scovery woul d bol ster the plaintiff's ability toproveliability.
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It is, therefore, unsurprising that the district court granted the
di scovery-extension notion by a sinple docket entry, which nmade no
reference to the pending sunmary judgnment notion.

To cinch matters, Federal Rule of Cvil Procedure 56(d)
supplies a ready nechanism for a party to obtain nore tine to
gat her facts necessary to oppose a notion for summary judgnent.?3

See Celotex Corp. v. Catrett, 477 U. S. 317, 326 (1986) (expl aining

that "[a]lny potential problem with [a] premature [notion for
summary j udgnent] can be adequately dealt with under [this rule]").

It provides, in relevant part, that if a party opposing sumrmary
judgnment shows that "for specified reasons, [he] cannot present
facts essential to justify [his] opposition,” the district court
may grant appropriate relief. Fed. R Gv. P. 56(d). When
properly deployed, this safety net guards against precipitous

grants of summary judgnent. See Rivera-Torres v. Rey-Hernandez,

502 F.3d 7, 10 (1st G r. 2007).
For present purposes, it is inportant to enphasi ze that
Rul e 56(d) is not self-executing. A party seeking the shelter of

the rule nmust invoke it. See Jones v. Secord, 684 F.3d 1, 6 (1st

Cir. 2012); C. B. Trucking, Inc. v. Waste Mgnt., Inc., 137 F. 3d 41,

3 Rule 56(d) was fornerly Rule 56(f). This change in taxonony
is of no noment; the textual differences between current Rul e 56(d)
and former Rule 56(f) are purely stylistic. See Fed. R Cv. P. 56
advi sory conmttee's note; see also Godin v. Schencks, 629 F. 3d 79,
90 n.19 (1st GCr. 2010). Thus, case |aw devel oped under forner
Rul e 56(f) remai ns controlling, and we cite to it where applicable.
See Jones v. Secord, 684 F.3d 1, 5 n.2 (1st Cr. 2012).
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44 (1st Cir. 1998). A party cannot have two bites at the cherry:
he ordinarily cannot oppose a sunmary judgnment notion on the nerits
and, after his opposition is rejected, try to save the day by

bel atedly i nvoking Rule 56(d). See C.B. Trucking, 137 F.3d at 44.

Rat her, he nmust stake his claimto protection under Rule 56(d) at
the tine he responds to the summary judgnent notion (or, at |east,
at sone tine before the nisi prius court passes on that notion).
The plaintiff did not seasonably i nvoke the protection of
Rul e 56(d). To invoke Rule 56(d), a party nust furnish the
district court with a tinely statenent that "(i) explains his or
her current inability to adduce the facts essential to filing an
opposition, (ii) provides a plausible basis for believing that the
sought-after facts can be assenbled within a reasonable tine, and
(ti1) indicates howthose facts woul d i nfluence the outcone of the
pendi ng summary judgnment notion." Vélez, 375 F.3d at 40. Here,
however, the plaintiff did nothing that, by any stretch of even the
nost fertile imagination, mght be thought to satisfy these
requi renents. He opposed summary judgnent head-on, and his
opposition nmade no nention either of Rule 56(d) or of a need to
obtain nore information in order to contest summary judgnent. In
these circunstances, the district court had no sua sponte
obligation to determ ne whether Rule 56(d) mght be in play. See
Secord, 684 F.3d at 6 ("It is not the court's responsibility to dig

through the record in a particular case unsolicited and determ ne
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whet her sone timng problem mght exist in connection wth a
summary judgnent notion.").

To be sure, once the district court granted sunmmary
judgment, the plaintiff attenpted (for the first tine) to forge a
link between the discovery-extension notion and the sunmary
j udgnment notion. This was too little and too late, and the
plaintiff offered no convincing explanation for his failure to
forge such a link earlier. The district court denied the notion
for reconsideration out of hand and, given the circunstances, we
cannot say that its ruling was an abuse of discretion. See Vélez,
375 F. 3d at 41.

When the court entered summary judgnent, the extended
di scovery period had only a little nore than three weeks left to
run. There is no basis for a finding that the plaintiff
detrinmentally relied on these waning few weeks of the extended
di scovery period. For one thing, the record contains nothing to
indicate that the plaintiff actually conducted di scovery after the
district court granted the discovery-extension notion. To the
contrary, the plaintiff's notion for reconsiderati on of the sunmary
judgnent order, filed nore than four weeks after the court had
aut hori zed t he reopeni ng of di scovery, states that he "has not been
abl e to conduct discovery."

For another thing, the plaintiff states his intention to

t ake depositions of certain persons with know edge, but it does not
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appear that those depositions had even been schedul ed —I et al one
taken —at the time when he sought reconsideration. Gven that the
plaintiff had already allowed nost of his extended tine to | apse
W t hout assiduously pursuing any additional discovery, any
inference of reliance on the extension is sinply inplausible
Thus, any potential concern about unfairness in the timng of the
court's entry of sunmmary judgnent is dissipated by the utter
absence of any evidence that the plaintiff actually relied on the
di scovery extension.

Actions have consequences; and inaction, too, has
consequences. Because the plaintiff did not nmake the slightest
effort either to conply with the requirenents of Rule 56(d) or to
conduct discovery diligently, the district court did not abuse its
discretion in ruling on the fully briefed summary judgnent notion
prior to the conclusion of the extended discovery period. See,

e.q., Secord, 684 F.3d at 6; United States v. San Juan Bay Mari na,

239 F. 3d 400, 408 (1st Cr. 2001); Meehan v. Town of Plynouth, 167

F.3d 85, 92 n.7 (1st Cr. 1999).
I11. CONCLUSI ON

We need go no further. For the reasons el uci dated above,

we affirmthe judgnment of the district court.

Affirned.
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