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LYNCH, Chief Judge. This case involves the Interna

Revenue Service's efforts to collect taxes and penalties assessed
upon four corporations. The corporations acknow edged that they
owed the federal governnent nore than $24 mllion in taxes and
penalties, but before the Internal Revenue Service (IRS) could
collect against the corporations, the corporations rendered
t hensel ves insolvent by transferring all of their assets to other
entities.

The i ssue in dispute is whet her the previ ous owner of the
four corporations, the Frank Sawer Trust of May 1992, is |liable to
the IRS for the corporations' unpaid taxes and penalties. The
Trust sold the corporations before the taxes cane due and before
the asset-stripping occurred. Follow ng well-established Suprene
Court precedent, the Tax Court |ooked to state substantive
| aw - here, the Massachusetts Uniform Fraudul ent Transfer Act--to
determine the Trust's liability. The court concluded that the
Trust could not be held liable for the corporations' taxes and
penal ties because the IRS failed to prove that the Trust had
know edge of the new sharehol ders' asset-stripping schene and
because the IRS did not show that any of the corporation's assets
were transferred directly to the Trust.

The Conmi ssi oner of Internal Revenue now seeks revi ew of
the Tax Court's deci sion. The Comm ssioner clainms that the Tax

Court shoul d have applied the federal substance-over-formdoctrine
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to determne, as a threshold matter, whether the Trust should be
considered a "transferee" of the four corporations' assets. The
Comm ssioner also argues that the Tax Court clearly erred in
finding that the Trust |acked constructive know edge of the new
shar ehol ders' schene.

We conclude that the Tax Court correctly |ooked to
Massachusetts law to determ ne whether the Trust could be held
|iable for the corporations' taxes and penalties, and we reject the
Comm ssioner's argunment that the Tax Court was obligated to
consider the federal substance-over-form doctrine as a threshold
matter. We also decline to disturb the Tax Court's factual finding
that the Trust | acked know edge--actual or constructive--of the new
shar ehol ders' tax avoi dance intentions.

However, we part ways with the Tax Court insofar as the
Tax Court construed Mssachusetts fraudulent transfer law to
require, as a prerequisite for the Trust's liability, either (1)
that the Trust knew of the new sharehol ders' schene or (2) that the
corporations transferred assets directly to the Trust. The IRS has
present ed evi dence of fraudulent transfers fromthe four conpanies
to various acquisition vehicles, and the acquisition vehicles
purchased the four conpanies from the Trust. If the Tax Court
finds that at the time of the purchases, the assets of these
acquisition vehicles were unreasonably small in light of their

litabilities and that the acquisition vehicles did not receive
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reasonably equival ent value in exchange for the purchase prices,
then the Trust could be held liable for taxes and penalties
assessed upon the four corporations regardl ess of whether it had
any know edge of the new sharehol ders' asset-stripping schene. W
recogni ze that these i ssues have not been clearly raised and fully
briefed by the parties, but there is no waiver and we can nove
beyond the parties' argunments. W leave it to the Tax Court to
determ ne, on remand, whether the conditions for liability are net
in this case.
| . Background

Upon Frank Sawyer's death in 1992, a marital deduction

trust was established for the benefit of his widow, M| dred Sawer.

See generally Rabki n & Johnson, Federal |Incone, Gft & Estate

Taxation 8§ 52.20 (Matthew Bender & Co. 2012) (overview of marita
deduction trusts). The Trust owned a portfolio of stocks in
cl osel y-hel d corporations, and Frank and M | dred Sawyer's daughter,
Carol Parks, served as the chief executive officer and president of
t he conpani es owned by the Trust from1992 onwards. At the tine of
Ml dred Sawer's death in March 2000, her taxable estate, which
included Trust assets, was determned to be in excess of $138
mllion, and her death triggered federal estate and Massachusetts
inheritance tax liabilities exceeding $76 mI1lion, due i n Decenber
2000. See 26 U.S.C. § 6075(a) (2000) (estate tax returns due nine

nmont hs after death).



Par ks, who becane the sole trustee and non-charitable
beneficiary of the Trust wupon her nother's death, decided to
liquidate two Trust-owned conpanies--Town Taxi Inc. and Checker
Taxi Inc.--in order to generate cash to neet the estate's | arge tax
l[tabilities. Town Taxi and Checker Taxi both held val uabl e taxi
medal | i ons which conferred the right to operate a cab service in
the City of Boston and to pick up passengers at Logan Airport. By
August 2000, the two taxi conpanies had sold or entered into
agreenents to sell all their nedallions and other assets. The
sales triggered large corporate incone tax liabilities for both
Town Taxi and Checker Taxi .

Shortly before MIldred Sawer's death, the Trust's
longtinme attorney, Walter MLaughlin, had received a pronotiona
letter from a conpany called MdCoast Credit Corp., which
advertised itself as being in the business of buying corporations
that were in the process of selling all their assets and that woul d
face large tax liabilities related to their liquidations. After
M | dred Sawyer di ed, McLaughlin contacted M dCoast to i nqui re about
sale possibilities. A M dCoast representative said that the
conpany did not have the financial resources to purchase Town Taxi
and Checker Taxi at that tine, but the representative referred
McLaughlin to another firm Fortrend International, LLC, which

conducted simlar transacti ons.



Fortrend, which represented itself as an i nvestnent bank
with offices in four US. cities as well as Ml bourne, Australia,
of fered to purchase the stock of the taxi conmpanies fromthe Trust
once the conpani es had liquidated all of their assets and satisfied
all of their non-tax liabilities. Fortrend offered to pay a price
equal to the value of the conpanies' assets (which by that point
consi sted only of cash) m nus 50% of the value of the conpanies’
tax liabilities. Thus, in the case of Town Taxi, which held about
$18.6 million in cash and faced federal and state tax liabilities
of approximately $7.5 million, Fortrend woul d pay the Trust roughly
$14.85 mllion (i.e., $18.6 mllion m nus 50%of $7.5 mllion). In
t he case of Checker Taxi, which held about $21 nmillion in cash and
faced federal and state tax liabilities of approximtely $6.8
mllion, Fortrend would pay the Trust roughly $17.6 m|lion. These
purchase prices represented significant prem uns above the anount
that the Trust would receive if the conpanies paid their federa
and state tax bills thensel ves and then distributed the remainder
to the Trust (which would result in the Trust receiving roughly
$11.1 million from Towmn Taxi and approximately $14.2 mllion from
Checker Taxi).

Bef ore consunmmating the transaction with Fortrend, Town
Taxi and Checker Taxi deposited their cash in accounts at the Dutch
financial institution Rabobank. Meanwhile, Town Taxi and Checker

Taxi changed their names to TDGH, Inc., and CDGH |Inc.
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respectively, so that the Trust could retain the taxi conpanies'
nanmes after the sale. (The Trust would later sell the Town Taxi
name to a third party and retain the Checker Taxi nanme itself.)
Also prior to the transaction, Fortrend forned a new Del aware
l[imted liability conpany, Three Wod LLC, which borrowed $30
mllion from Rabobank. On Cctober 11, 2000, Three Wod wired nore
than $32.4 million to the Trust's account (the conbi ned purchase
price for the two conpanies, plus a small anount of interest); the
Trust delivered the stock of TDGH and CDGH t o Three Wod, and Three
Whod transferred the stock to two shell corporations that it had
set up. Three Wod then transferred the cash in the two conpani es'
accounts to its own account at Rabobank. Three Wod repaid the $30
mllion Rabobank |oan on October 12 and, over the next eleven
weeks, noved nost of the remaining cash into accounts held by ot her
Fortrend entities. By the end of 2000, all but $93,602 had been
stripped from TDGH, which faced federal and state tax liabilities
of $7.5 million; and all but $308, 639 had been renoved from CDGH
whi ch faced federal and state tax liabilities of $6.8 million. The
record reveals no evidence that Carol Parks or the Trust's
representatives knew anything about Fortrend's post-sale
activities.

The follow ng year, the Trust decided to liquidate the
assets of two nore of its portfolio conpanies and sell those

conpani es--whi ch by that point would hold only cash--to Fortrend.

-7-



One of the two, St. Botol ph Hol di ng Conpany, was in the process of
selling three properties in Boston to Northeastern University; the
ot her conpany, Sixty-Five Bedford Street, Inc., was negotiating the
sale of a property in Boston's Beacon Hi Il nei ghborhood to Suffolk
University. St. Botol ph would face tax liabilities of nore than
$8.5 mllion on its gains from the sale to Northeastern, and
Si xty-Five Bedford would face a corporate incone tax liability of
slightly nore than $2 million onits gains fromthe sale to Suffolk
as well as its disposition of its remaining properties.

Agai n, Fortrend wused controlled subsidiaries to
consunmat e t he deal s, with Rabobank playing a facilitating role. On
February 26, 2001, St. Botol ph deposited all of its cash (slightly
less than $21.7 mllion) in a Rabobank account. This tinme, the
Trust and Fortrend agreed that the purchase price fornmula would be
t he val ue of the conpany's cash mnus 37.5%of its tax liabilities
(a nore favorabl e deal fromthe Trust's perspective than either of
the previous transactions). Thus, the purchase price would be
approximately $18.5 mllion. Manwhile, Rabobank agreed to |end
$19 million to a Fortrend subsidiary named Monte Mar, |Inc. On
February 27, Rabobank transferred $19 million to Monte Mar; Monte
Mar wired approximately $18.5 million to the Trust's account, and
then the Trust delivered all of St. Botol ph's stock to Monte Mar.
The same day, Monte Mar took $19 mllion out of St. Botol ph's

account and noved the noney to its own account; the foll ow ng day,
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Mont e Mar used those funds to repay the Rabobank loan in full. Over
the next ten nonths, Fortrend stripped nost of the remaining cash
out of St. Botol ph, |eaving St. Botol ph with a year-end bal ance of
roughly $366,000 (not nearly enough to satisfy tax liabilities
exceeding $8.5 mllion).

The Si xty-Fi ve Bedf ord deal was the smal | est of the four
at the tinme of the sale, the conpany held approximtely $5.9
mllion in cash. This tine, Fortrend did not need to take out a
| oan from Rabobank in order to finance the transaction; instead,
Fortrend provi ded the necessary cash itself. The parties reverted
totheinitial funding fornmula (cash m nus 50%of tax liabilities);
a Fortrend-controlled entity, SWRR, Inc., borrowed approximtely
$4.9 mllion from another Fortrend entity, SEAP, and then
transferred the | oan proceeds to the Trust's account on Qctober 4,
2001, in exchange for all of Sixty-Five Bedford' s stock. The next
day, Fortrend/ SWRRtransferred $4.9 nmllion fromSi xty-Fi ve Bedf ord
to SEAP to pay off SWRR' s | oan from SEAP. Over the next severa
weeks, Fortrend stripped Si xty-Five Bedford of nearly all its cash,
| eavi ng t he conpany with a year-end account bal ance of $336, 833 and
tax liabilities exceeding $2 nmillion.

Al though Fortrend had agreed to assune the tax
liabilities of each of the four conpanies, it evidently had a
strategy to offset all of these liabilities. 1n 2000, a Fortrend

subsidiary made contributions to TDGH and CDGH of stock in other
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conpani es that had ostensibly declined in value, and Fortrend had
TDGH and CDGH cl ai m| osses on those stock hol di ngs that supposedly
of fset nearly all the corporate-|level gains fromthe taxi nedallion
sales. TDGH and CDGH then clainmed no net tax liability on their
2000 federal tax returns. Fortrend attenpted a simlar set of
maneuvers wth respect to St. Botol ph and Si xty-Fi ve Bedford, and
t hose conpanies clainmed at the end of 2001 that they owed nothing
in federal taxes.

The I RS subsequently exam ned all four conpanies' tax
returns and disallowed the deductions. Each of the conpanies
ultimately signed closing agreenents with the IRS in which the
conpani es conceded that they owed--in the aggregate--back taxes of
nore than $20.3 mllion and penalties of nearly $4 nmillion.

Meanwhi | e, the Trust reported on its 2000 federal incone
tax return that it had no gain or loss on the sale of Town Taxi or
Checker Taxi, since the basis of property that a taxpayer receives
froma decedent is "stepped up” under 26 U S.C. 8§ 1014(a) to its
fair market value at the tinme of the decedent's death. On its 2001
return, the Trust reported a long-term capital gain of nore than
$12.1 mllion fromits sale of St. Botol ph stock and a |ong-term
capital gain of nore than $2.3 million fromits sale of Sixty-Five
Bedford stock. The IRSinitially disputed the Trust's cal cul ation
of its capital gains tax liabilities, but the parties settled out

of court. Pursuant to the parties' agreenment, the Tax Court
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entered judgnents holding that the Trust was not liable for
deficiencies or accuracy-related penalties with respect to either
t he 2000 or 2001 returns.

However, that conprom se did not resolve the question
presented here, which is whether the Trust is liable as a
transferee for deficiencies and penalties initially assessed to the
four conpanies. The IRS issued notices of transferee liability to
the Trust on Decenber 8, 2006. The Trust filed a tinely petition
in Tax Court contesting those notices on March 7, 2007. The Trust
then noved for sunmary judgnment, arguing that the notices of
transferee liability were barred by res judicata and/ or coll ateral
estoppel arising out of the earlier proceedings. The Tax Court

denied the Trust's summary judgnent notion in Frank Sawyer Trust of

May 1992 v. Conmm ssioner (Frank Sawyer Trust 1), 133 T.C. 60

(2009), and the Trust does not challenge the Tax Court's reasoni ng
her e.

Foll owi ng the denial of the Trust's notion for sunmary
judgnent, the Tax Court held atrial in Boston on Cctober 18, 2011
and the court issued its decision on Decenber 27, 2011. Frank

Sawyer Trust of May 1992 v. Conmmir (Frank Sawyer Trust 11), T.C

Meno 2011-298, 2011 Tax . Meno LEXIS 296 (2011).
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1. The Tax Court's Deci sion
As an initial matter, the Tax Court noted that the
federal statute authorizing the <collection of taxes from
transferees, 26 U S.C. 8 6901(a)(1l), provides only a procedura
remedy against an alleged transferee; substantive state |aw
controls whether a transferee is liable for a transferor's tax

liabilities. See Commir v. Stern, 357 US. 39, 45 (1958)

(construing earlier version of statute); United States v. Verduchi,

434 F.3d 17, 20 (1st G r. 2006); Coca-Cola Bottling Co. of Tucson

v. Commir, 334 F.2d 875, 877 (9th G r. 1964). The state whose
substantive law controls in this context is Massachusetts.
Massachusetts has adopt ed t he Uni f or mFraudul ent Transfer

Act. See Fed. Refinance Co. v. Klock, 352 F.3d 16, 23 n.2 (1st

Cr. 2003). The IRS' s argunents and the Tax Court's analysis
focused on three provisions of that Act. See Mass. Gen. Laws ch.
109A, 88 5(a)(1), 5(a)(2), 6(a) (2012). Al'l three provisions
potentially apply to cases in which a debtor makes a transfer and
then fails to nake good on debts due to another creditor.

Section 5(a)(1) of the Uniform Act applies when the

transferee has "actual intent to hinder, delay, or defraud any

creditor of the debtor.” 1d. 8 5(a)(1) (enphasis added). Section
5(a)(2) applies when the debtor does not "receiv[e] a reasonably
equi val ent val ue in exchange for the transfer” and, at the tine of

the transaction, the debtor "was engaged or was about to engage
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in. . . atransaction for which the remai ni ng assets of the debtor
were unreasonably small in relation to the . . . transaction” or
the debtor "intended to incur, or believed or reasonably should
have believed that he would incur, debts beyond his ability to pay
as they becane due."” 1d. 8 5(a)(2). Section 6(a) applies when
"the debtor nmade the transfer . . . without receiving a reasonably
equi valent value . . . and the debtor was insolvent at that tine or
t he debtor becane insolvent as a result of the transfer.” 1d. 8
6(a).

Before applying the Uniform Fraudulent Transfer Act's
provisions, the Tax Court first considered whether the four
corporations had nmade any "transfer"--fraudul ent or otherw se--to
the Trust. Formally, the Trust did not receive direct
di stributions fromany one of the four conpanies; rather, the Trust
sold each conpany to a Fortrend-controlled acquisition vehicle
whi ch paid the purchase price primarily using funds borrowed from
Rabobank (or, in the |l ast deal, funds supplied by another Fortrend
entity). Before the Tax Court and on appeal, the I RS argues that
the transactions should be "collapsed”: instead of treating each
transaction as one in which a Fortrend affiliate purchased a
conpany fromthe Trust and then stripped the conpany of cash, the
| RS seeks to re-characterize each of the deals as a |iquidating
distribution from the conpany to the Trust, with the Fortrend

affiliates as nere conduits.
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Whet her transactions such as these shoul d be "col | apsed”
is "adifficult issue of state law . . . on which there is fairly

l[imted precedent.” Brandt v. Wand Partners, 242 F.3d 6, 12 (1st

Cr. 2001). Finding little guidance from Massachusetts case | aw,
t he Tax Court | ooked to cases fromother jurisdictions hol ding that
mul ti pl e transacti ons shoul d be col |l apsed i nto one for the purposes
of a fraudulent transfer claim only when the creditor seeking
recovery can "prove that the nultiple transactions were |inked and
that the purported transferee had either actual or constructive

know edge of the entire schene.” Frank Sawer Trust 11, 2011 Tax

Ct. Meno LEXIS 296, at *40; see, e.g., HBE Leasing Corp. v. Frank,

48 F.3d 623, 635-36 & n.9 (2d Cr. 1995) (transactions can be
col | apsed where transferee had actual or constructive know edge of
the structure of the transaction; burden of proving know edge rests
on the party seeking to have the transactions coll apsed).

When the IRS is using the 8 6901 procedural nechanismto
collect taxes from a transferee, the |IRS bears the burden of
proving the transferee's liability (although the I RS does not bear
t he burden of proving that the transferor was liable for the tax in
the first instance). 26 U S.C. 8 6902(a). The Tax Court found
that the IRS failed to carry its burden. First, the court found
that the Trust |acked "actual know edge" of Fortrend' s post-sale

pl ans. Frank Sawyer Trust 1, 2011 Tax C. Meno LEXI S 296, at *41.

As for "constructive know edge," the Tax Court conceded that "there
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IS uncertainty as to the trust's level of inquiry regarding
Fortrend's postclosing activities," but the court al so added that
the IRS had "fail[ed] to explain why the trust was obligated to
determ ne the propriety" of Fortrend' s tax offset clains. 1d. at
*42-43. Once the court concluded that the Trust | acked actual or
constructive know edge of Fortrend' s post-sale plans and thus that
the transactions could not be collapsed, it followed that no
"transfer"” fromthe four conpanies to the Trust had occurred. In
the Tax Court's view, this neant that there could be no basis for
l[iability under any provision of the Uniform Fraudul ent Transfer
Act .

Nonet hel ess, the Tax Court included a final section

titled "Federal Tax Doctrines" that addressed, in particular, the

federal tax | aw doctri ne of "substance over form" 1d. at *49-54,
See generally Gegory v. Helvering, 293 U S. 465 (1935). In

Gregory, the Suprene Court held that a corporate reorganization
shoul d be disregarded for federal incone tax purposes when the
reorgani zati on had "no busi ness or corporate purpose"” and the "sol e
object"” of the transaction was "the consummati on of a preconceived
plan" to avoid taxes. 293 U S. at 469. Here, the Tax Court held
that the substance-over-form doctrine did not apply because the

Trust had "no preconceived plan to avoid taxation." Frank Sawyer

Trust 11, 2011 Tax &. Meno LEXIS 296, at *51 (internal quotation

marks omtted). The Tax Court agai n enphasized that the Trust did
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not "know] of Fortrend' s illegitimte schenme to fraudulently
offset the tax liabilities of the corporations.” |I|d.
Accordingly, the Tax Court entered a decision for the
Trust, finding no liability. I1d. at *54. The IRS filed a tinely
petition for reviewin this circuit, where venue is proper. See 26

U.S.C. § 7482(b)(1).

1. IRS s Petition for Review
We review the Tax Court's | egal conclusions de novo and

its factual findings for "clear error." Drake v. Cormmir, 511 F.3d

65, 68 (1st Cir. 2007). The IRS enphasizes two objections to the
Tax Court's deci sion. First, the IRS argues that the Tax Court
shoul d have applied the federal substance-over-form doctrine to
determ ne whether the Trust is a "transferee" for purposes of 26
U S C 8 6901 before | ooking to Massachusetts fraudul ent transfer
law. Second, the IRS challenges the Tax Court's factual finding
that the Trust |acked constructive know edge of Fortrend s tax
avoi dance schene. Since a finding of constructive know edge on the
part of the Trust would have led the Tax Court to coll apse the

transactions under state | aw, see Frank Sawer Trust, 2011 Tax Ct.

Meno LEXI S 296, at *40, the IRS s challenge to this factual finding
st ands i ndependent fromits argunent that the Tax Court shoul d have

applied the federal substance-over-form doctrine.
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A. " Ski ppi ng Ahead"

The IRS first argues that the Tax Court erred by
"ski p[ping] ahead" to the state |law issues before resolving the
guestion of whether the Trust is a "transferee" for purposes of 26
US C 8 6901. After reviewing the Service's clainms, we see no
reason why the Tax Court shoul d have addressed the federal tax |aw
guestion before the Massachusetts | aw question. Wile it is true
that the IRS can only use the 8 6901 procedural nmechanism to
collect taxes from a "transferee" as that term is defined by
federal law, see 26 U.S.C. 8 6901(h), it is also true that the IRS
can only rely on the Massachusetts Uniform Fraudul ent Transfer Act
to collect froma "transferee" as that termis construed for the
pur poses of state |aw Stern, 357 U S. at 45 ("existence and
extent" of the transferee's liability "should be determ ned by
state law'); Starnes v. Conmir, 680 F.3d 417, 419 (4th Gr. 2012).
Thus, if the Trust was not a "transferee" of the conpanies for
pur poses of Massachusetts fraudul ent transfer |aw, then whether or
not it was a "transferee" for purposes of 8 6901 is irrelevant.
And if the Tax Court believed that it could resolve the case nore
expeditiously by deciding the question of state law liability
before the federal tax | aw question, then it was not error for the

court to consider the issues in that order. See Starnes, 680 F.3d

at 430 ("because the Comm ssioner has failed to prove the [f]orner

[ s] harehol ders are liable under state law. . . , we need not and
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do not decide whether they are . . . '"transferees' . . . within the
meani ng of 8§ 6901").

The I RS also argues that Mssachusetts courts apply
sonething akin to the federal substance-over-form doctrine in

fraudul ent transfer cases. See, e.q., Gldi v. Caribbean Sugar

Co., 99 N.E.2d 69, 71-72 (Mass. 1951). Moreover, the I RS contends
that under the substance-over-form doctrine, the "objective
economcrealities"--not the parties' subjective beliefs--determ ne

the characterization of a transacti on. See, e.qg., Frank Lyon Co.

v. United States, 435 U S. 561, 573 (1978) ("objective economc

realities" are controlling). But although Massachusetts' highest
court has said that "[u] ndoubtedly, equity, particularly in cases
of alleged fraud, wll disregard the form to ascertain the
substance of a transaction,” the court said in the same breath that
before it will disregard the formof a transaction, the litigants
challenging the transaction's form nust denonstrate that both
parties to the transaction structured it with anintent "to hinder,
del ay, and defraud.”" Gldi, 99 N E 2d at 71-72. And here, the Tax

Court found no such intent on the part of the Trust.?

The I RS further contends that the Tax Court erred by finding
that there was no "circular flow of funds" anong the Trust, the
corporations, and Fortrend. But the "circular flow of funds" rule
is an el enment of the tax | aw doctrine of substance over form See,
e.g., Merryman v. Commir, 873 F.2d 879, 882 (5th Gr. 1989) ("a
circular flow of funds anong rel ated entities does not indicate a
substantive economc transaction for tax purposes"). Wi |l e
Massachusetts courts may consider a "circular flow' of noney to be
evi dence of a "shanm transaction in the context of a state tax
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B. Constructive Know edge

Trying a different tack, the IRS argues that even if the
Trust's know edge of the schene is required in order for us to
col | apse the two transactions into one, the Tax Court clearly erred
in finding that the Trust |acked constructive know edge of
Fortrend's tax avoi dance schene. But the "clear error" standard

presents a "high hurdle," Pagan- Col 6n v. Wal greens of San Patrici o,

Inc., 697 F.3d 1, 15 (1st Gr. 2012)--too high a hurdle to junp
over inthis case. Here, the Trust's agreenents with Fortrend al

i ncl uded provisions stating that Fortrend would be liable for the
conpani es' taxes. The Trust's attorney, Wlter MLaughlin,
testified that he checked wth Rabobank to confirm that Fortrend
was a "financially responsi bl e operation”; and Louis Bernstein, an
advisor to Mdcoast who participated in discussions between
McLaughlin and Fortrend, testified that MLaughlin was "pretty

inquisitive about the propriety of the transaction."” Mor eover,

case, see Sherwin-Wllianms Co. v. Conmmir of Revenue, 778 N.E.2d
504, 513 (Mass. 2002); Syns Corp. v. Commir of Revenue, 765 N. E.2d
758, 765 (Mass. 2002), the IRS never explains why the Tax Court's
alleged error regarding "circularity”" wundermnes the court's
conclusion that, in the fraudul ent transfer context, Massachusetts
courts would respect the form of the Trust's transactions wth
Fortrend. Under Stern, when the I RS uses the procedural nmechani sm
of 26 U.S.C. 8 6901 to collect taxes froma transferee, the "state
| aw' that applies is the state awregarding creditors' rights, not
state tax law. See, e.g., Starnes, 680 F.3d at 420 (look to North
Carolina law regarding creditors' rights); Ewart v. Conmir, 814
F.2d 321, 324 (6th Cr. 1987) (IRS "must | ook to Chio's fraudul ent
transfer law for its rights as a defrauded creditor of the
transferor-estate").

-19-



James M| one, who was chief financial officer of the corporations
owned by the Trust, testified to his belief that there was "not hi ng
wong" wth Fortrend' s tax-rel ated plans and that he was "shocked"
when the IRS commenced its audit of the Trust. The Tax Court
considered this testinmony and concluded that "[wlhile there is
uncertainty as tothe trust's | evel of inquiry regarding Fortrend's
postclosing activities," the court could "not find that the trust
had constructive know edge"” of Fortrend' s schene.

We have said that "[t]he process of evaluating wtness
testinmony typically involves fact-sensitive judgnents and
credibility calls that fit confortably within the margins of the

clear error standard."” United States v. Matos, 328 F.3d 34, 40

(1st Gr. 2003). OQur standard for review ng Tax Court decisions is
the same as our standard for reviewing district court decisions in
civil actions tried without a jury, 26 US. C. 8§ 7482(a)(1), and
"[t]his node of review requires us to accept the Tax Court's
credibility determ nations and its findings about historical facts
unl ess, after careful evaluation of the evidence, we are left with
an abi ding conviction that those determ nations and findings are

sinply wong." State Police Ass'n v. Commir, 125 F. 3d 1, 5 (1st

Cr. 1997). Moreover, "deferential 'clear error' review is
especially appropriate” when--as here--knowl edge and intent are
pivotal to the Tax Court's ruling and "credibility determ nations

conprise a prinme elenment"” of the court's ultimte concl usion.
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Cowey v. Coomir, 962 F.2d 1077, 1080 n.4 (1st Cr. 1992). The
record includes testinmony indicating that at |east one of the
Trust's representatives did conduct a good-faith inquiry into the
propriety of Fortrend' s contenpl ated transactions, and we defer to

the Tax Court's decision to credit this testinony.

V. Transferee-of-Transferee Liability

W do, however, find that the Tax Court overl ooked
another formof liability that could apply here. The Tax Court
assuned that the Trust could be held liable for the four conpani es'
tax liabilities only if the nultiple transactions were "col |l apsed”
on the basis of the Trust's "constructive know edge" or the
application of the substance-over-form doctrine. But under the
Uni f orm Fraudul ent Transfer Act, liability may be found regardl ess
of whether the Trust had constructive know edge of Fortrend's
intentions and regardl ess of whether the "forni' of the transactions
is fully respected.

Al though the relevant statute is called the Uniform
Fraudul ent Transfer Act, "[a] corporate transfer is 'fraudul ent’
wi thin the meani ng of the Uniform Fraudul ent Transfer Act, even if
there is no fraudulent intent, if the corporation didn't receive
'reasonably equivalent value' in return for the transfer and as a

result was left with insufficient assets to have a reasonabl e
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chance of surviving indefinitely." Boyer v. Crown Stock

Distribution, Inc., 587 F.3d 787, 792 (7th G r. 2009) (Posner, J.);

see, e.qg., Warfield v. Byron, 436 F.3d 551, 557-59 (5th G r. 2006)

(collecting cases fromvarious jurisdictions that have adopted t he
Uniform Fraudulent Transfer Act and concluding that "the
transferee's knowi ng participation [in the transferor's fraudul ent
schene] is irrelevant under the statute").

Wil e upon first glance it mght seemunfair to hold a
good-faith transferee liable for the debts of the transferor, this
concern is mtigated by the fact that under the Uniform Act, "a
good-faith transferee or obligee is entitled, to the extent of the
value given by the debtor for the transfer or obligation,
to . . . a reduction in the anmpbunt of the liability on the
j udgnent . " Mass. Gen. Laws ch. 109A, 8 9(d); accord Unif.
Fraudul ent Transfer Act 8§ 8(d) (1984). The Uni form Fraudul ent
Transfer Act thus inplenments the sensible principle that a
transferee should not be entitled to a wndfall while the
legitimate clains of a debtor's other creditors remain unsati sfied,
but a good-faith transferee should not be held to account for the
debts of the transferor beyond the extent of the windfall. See
Verduchi, 434 F.3d at 24 (under UniformFraudul ent Transfer Act, as
adopt ed by Rhode Island, neither the innocent transferee nor the

other creditors may gain an "unfair windfall").
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Al t hough the Trust's know edge of Fortrend' s intentions
is irrelevant under the UniformAct, the IRS can only collect from
the Trust if the IRS was a "creditor" of a debtor who nade a
“transfer" to the Trust. Mass. Gen. Laws ch. 109A, 88 5(a), 6. A
"creditor"” for purposes of the UniformAct is one who "has a cl aint
agai nst a debtor, and a "claint is any "right to paynent, whether
or not the right is reduced to judgnent."” I1d. §8 2. Thus, if the
only "transfers" to the Trust cane from the Fortrend vehicles
(Three Wod, Mnte Mar and SWRR), the IRS can only assert a
fraudul ent transfer claim against the Trust if the IRS can show
that it was a creditor of (i.e., has a claimagainst) the Fortrend
vehi cl es.

The evidence presented by the IRS to the Tax Court
provi des a nodest anmount of support for such a finding. Recal
that shortly after Three Wod acquired the taxi conpanies' stock,
Fortrend caused the taxi conpanies to transfer $30 mllion to Three
Wbod, and the taxi conpani es received nothing in return. Moreover,
the taxi conpani es becane i nsolvent as a result of the transfers:
TDGH and CDGH were left with I ess than $10 million in conbined cash
and nore than $14 million in aggregate tax liabilities, which they
proved unable to offset. These facts constitute evidence that the
transfer from the taxi conpanies to Three Wod was fraudul ent
within the neaning of Massachusetts |aw. See id. 8§ 5(a) (a

transfer is fraudulent as to a creditor if "the debtor made the
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transfer . . . wthout receiving reasonably equivalent value in
exchange" and "t he remai ni ng assets of the debtor were unreasonably
small inrelationtothe . . . transaction"). And arguably, if the
| RS--having rejected Fortrend's attenpts to offset the taxi
conpanies' tax liabilities--becane a creditor of those conpanies,
then it has a straightforward fraudul ent transfer claim against
Three Wod. See id.

If the RS has a fraudul ent transfer cl ai magai nst Three
Wod, then the IRS is also a creditor of Three Wod under the
Massachusetts Uniform Fraudul ent Transfer Act. See id. § 2
("creditor” is "person who has a claim). And if it is a creditor
of Three Whod, the I RS can recover not only fromThree Wod itself,
but al so fromparties who received fraudul ent transfers from Three
Wod. So if Three Wod nmade a fraudulent transfer to the Trust,
then the IRS can recover the fraudulent transfer fromthe Trust,
just as a creditor can generally pursue a fraudul ent transfer claim
against a third party who received a transfer fromthe debtor if
the third party did not give reasonably equivalent value in
exchange.

Three Whod certainly made a "transfer” to the Trust: it
paid the Trust nore than $32.4 nmillion on Cctober 10, 2000. That
transfer would be fraudul ent under section 5(a)(2) of the Uniform
Act if it met the two additional statutory criteria: first, if

Three Wod did not "receiv[e] a reasonably equivalent value in
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exchange for the transfer"”; and second, if Three Wod either (1)

"was engaged or was about to engage in . . . a transaction for
whi ch the remai ning assets . . . were unreasonably small,"” or (ii)
"intended to incur, or . . . reasonably should have believed that

[it] would incur, debts beyond [its] ability to pay as they becane
due." 1d. 8 5(a)(2).

Wth respect to the "reasonably equi val ent val ue" prong, 2
Three Whod certainly paid a prem umover the book val ue of the taxi
conpani es: the taxi conpanies' conbined book value (cash assets
mnus remaining tax liabilities) was roughly $25.3 mllion, but
Three Wod paid nore than $32.4 nillion to acquire them Thi s
prem um m ght have been justified if Three Wod expected that
"synergy" would result from its conbination with the taxi

conpanies, see, e.q., Mllon Bank, N.A v. Mtro Commicns, Inc.

2Al though there is a dearth of Massachusetts case |aw
construing the term "reasonably equival ent value," Mssachusetts
courts routinely ook to the way that courts in other jurisdictions
have interpreted identical |anguage in uniform statutes. See,
e.qg., St. Fleur v. WPI Cable Sys./Miutron, 879 N E. 2d 27, 33 (Mass.
2008) (Uniform Arbitration Act); Gen. Mdtors Acceptance Corp. V.
Abi ngton Cas. Ins. Co., 602 N. E. 2d 1085, 1087 (Mass. 1992) (Uniform
Commerci al Code). Mor eover, the phrase "reasonably equival ent
val ue" appears in the fraudul ent transfer provision of the federal
Bankruptcy Code, 11 U. S.C 8 548, and cases construing this
provi sion offer additional guidance. See, e.g., MBirney v. Paine
Furniture Co., No. 96-0031, 2003 Mass. Super. LEXIS 115, at *26-27
(Mass. Super. C. Mar. 31, 2003) (looking to federal bankruptcy
cases to interpret "reasonably equivalent value"); see also
Leibowitz v. Parkway Bank & Trust Co. (In re Imge Wrl dw de,
Ltd.), 139 F.3d 574, 577 (7th Cr. 1998) (noting that the Uniform
Fraudul ent Transfer Act "derived the phrase 'reasonably equival ent
value' from1l U. S.C. § 548(a)(2)").
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945 F. 2d 635, 647 (3d Gr. 1991) (analyzing "reasonably equival ent
val ue" for purposes of 11 U S.C. 8§ 548), or if Three Wod acquired

"goodwi I I as part of the transaction, see Allstate Ins. Co. wv.

Countrywi de Fin. Corp., 842 F. Supp. 2d 1216, 1224 (C. D. Cal. 2012)

(applying I'llinois UFTA). But onthis record, it is far fromclear
what "synergy" or "goodw |l" mght have cone from Three Wod's
acquisitions of TDGH and CDGH, as those conpanies held no assets
ot her than cash and the Trust was allowed to retain the Town Taxi
and Checker Taxi brand nanes.

Al ternatively, the prem um m ght have been justified if
Three Wod and its corporate parent, Fortrend, had a | egiti nmate and
reasonabl e expectation that the strategy to offset the taxi

conpanies' tax liabilities woul d succeed. See, e.g., Ml lon Bank,

945 F.2d at 647 (no fraudulent transfer where parties had
"legitimate and reasonable expectation" that transaction would
prove to be profitable). Wiile we now know that the strategy
failed, the question of "reasonably equival ent value" cannot be

answered on the basis of hindsight al one. See generally Onkyo Eur.

El ec. GVBH v. d obal Technovati ons, | nc. (In_re dobal

Technovations), 694 F.3d 705, 717-19 (6th Cir. 2012). The IRS

counters that Fortrend's strategy was dooned fromthe outset. Cf.
26 U S.C 8§ 269(a) (if "principal purpose” for acquisition of
corporation is to "secur[e] the benefit of a deduction"” that

acquirer would not otherw se enjoy, IRS may disallow deduction);
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Briarcliff Candy Corp. v. Commr, T.C Meno 1987-487 (1987). But

we need not resolve this question ourselves. "[T] he issue of
'reasonably equi val ent val ue' should in nost cases be decided after
full evidentiary devel opnment by a finder of fact, as, in general,

all questions of 'reasonableness' are.” Baddin v. dson (ln re

A son), 66 B.R 687, 695 (Bankr. D. Mnn. 1986); see also Consove

v. Cohen (In re Roco Corp.), 701 F.2d 978, 981-82 (1st G r. 1983)

(applying 11 U S. C. 8§ 548). Thus, it is for the Tax Court to
determne in the first instance whether the val ue of the conpanies
transferred by the Trust to Three Wod was "reasonably equi val ent”
to the value of the cash transferred by Three Whod to the Trust.
| f the Tax Court does find that the $32.4 million in cash
that Three Whod gave to the Trust was not reasonably equivalent to
t he conpani es whose conbi ned book val ue was $25.3 nmillion, then the
next question under the Uniform Act and Massachusetts law is
whet her, at the tinme of its transfers to the Trust, Three Wod
either (1) was engaged or about to engage in a transaction for
which its remaining assets were "unreasonably small,” or (ii)
i ntended to i ncur, or reasonably shoul d have believed that it would
i ncur, debts beyond its ability to pay as they becane due. Mass.
Gen. Laws ch. 109A, 8 5(a)(2). If Three Wod and Fortrend
reasonably (al t hough i ncorrectly) expected that the I RS woul d al | ow
the | oss deductions, then Three Wod's assets at the tinme of the

transactions m ght not have been "unreasonably small" relative to
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its obligations to Rabobank.® On the other hand, if Three Wod had
no potentially legitimte neans of offsetting TDGH s and CDGH s t ax
liabilities, then the answer is yes: after it repaid its Rabobank
| oan, Three Wod would not have had sufficient funds to satisfy
TDGH and CDGH s obligations to the IRS. "Wiether a tax liability
was reasonably foreseeable falls within the province of the trier

of fact," United States v. Rocky Muwuntain Hol dings, Inc., 782 F.

Supp. 2d 106, 121 (E.D. Pa. 2011), so this too is a question for
the Tax Court to decide in the first instance. Note that the
answer hi nges not on what the transferor (the Trust) knew or should
have known, but on what the transferee (Three Wod) knew or shoul d
have known.

In sum the IRS becane a creditor of Three Wod when
Three Whod stripped the taxi conpanies of their cash, and as a
creditor of Three Wod, the IRS gained the right to recover
fraudul ent transfers nade by Three Wod "whether the creditor's
claim arose before or after the transfer was made." Mass. Gen
Laws ch. 109A, 8 5(a). Whether Three Wod's transfers to the Trust

are al so recoverabl e under section 5(a) of the Uniform Act depends

3The record is devoid of any indication that--prior to the
purchase of the taxi conpani es--Three Wod hel d assets other than
t he Rabobank | oan proceeds and the extra anmount (approxi mately $2. 4
mllion) evidently contributed by Fortrend to neet the conbi ned
pur chase price of TDGH and CDGH (slightly nore than $32.4 million).
Rabobank's credit report on Three Wod states that Three Wod
exists for the "sole purpose” of conpleting the taxi conpany
transactions, and the report nentions no preexisting assets that
m ght have enabl ed Three Wod to neet its debts as they cane due.
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on the questions of fact outlined above, but at the very |least, we
can say that the IRS has a plausible fraudulent transfer claim
agai nst the Trust irrespective of the substance-over-formdoctri ne,
and irrespective of the Trust's level of know edge (actual or
constructive).

The analysis is substantially sim|lar--although slightly
sinpler--with respect to the St. Botol ph and Sixty-Five Bedford
sal es. After Monte Mar, the Fortrend affiliate, purchased St.
Bot ol ph fromthe Trust, Monte Mar and St. Botol ph nerged. The IRS
has an undi sputed claim agai nst Monte Mar/ St. Botol ph for unpaid
taxes, and the Trust is manifestly a transferee of Monte Mar/ St.
Bot ol ph, since Monte Mar paid $18.5 million to the Trust. The
transfer from Monte Mar to the Trust would be recoverabl e under
section 5(a)(2) of the UniformFraudul ent Transfer Act if (I) what
Monte Mar received fromthe Trust (a conpany whose book val ue was
only about $13 million) was not reasonably equivalent to what the
Trust received fromMnte Mar ($18.5 million in cash), and (ii) it
was reasonably foreseeable at the tinme that Monte Mar woul d not be
able to satisfy the tax liabilities that it inherited from St.
Bot ol ph. (In hindsight, we know that St. Botolph ultimtely
acknow edged a deficiency of nore than $6.8 mllion with respect to
the 2001 tax year.)

In the case of Sixty-Five Bedford, the Fortrend

acqui sition vehicle SWRR transferred $4.9 mllion to the Trust in
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exchange for a conpany whose book value was only $3.9 mllion

After the transaction, SWRR and Si xty-Fi ve Bedford nerged. Thus,
the transaction left SWRR/ Sixty-Five Bedford with approxi mtely
$5.9 mllion in cash assets, $4.9 million in debt to SEAP (anot her
Fortrend entity) and $2 mllion in tax liabilities. Again, it is
for the Tax Court to determne in the first instance whether SVWRR
recei ved reasonabl y equi val ent value fromthe Trust, and whether it
was reasonably foreseeabl e that SWRR/ Si xty-Fi ve Bedf ord woul d not
be able to satisfy future tax liabilities. And agai n, none of
these determ nations turns on the question of "fraud" in the
traditional sense: "A corporate transfer is 'fraudulent' within
t he nmeani ng of the Uniform Fraudul ent Transfer Act, even if there
is no fraudulent intent, if +the corporation didn't receive
'reasonably equivalent value' in return for the transfer and as a
result was left with insufficient assets to have a reasonable

chance of surviving indefinitely.” Crown Stock Distribution, 587

F.3d at 792.

Even so, the IRS can collect from the Trust under 26
US C 86901 only if the Trust is--for purposes of federal |aw-a
"transferee" of the property of a taxpayer who otherw se would be

liable for such tax. 26 U S.C 8 6901(a)(l); see also id. 8

6901(h) ("transferee" defined to include, inter alia, any "donee,

heir, | egatee, devisee, and distributee"). Andit is true that, as

the Trust points out, the Trust did not receive assets directly
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from Town Taxi, Checker Taxi, St. Botol ph or Sixty-Five Bedford.

Rat her, the Trust received transfers from Fortrend-controlled

entities which in turn received transfers fromthe four conpani es.
Yet "it is well-settled that transferee liability may be

asserted agai nst a transferee of atransferee,” Berliant v. Commir,

729 F.2d 496, 497 n.2 (7th Gr. 1984); see also 26 CF.R 8§
301.6901-1(c)(2) (2012), and the Trust is quite clearly "a
transferee of a transferee" of each of the four conpanies. See

generally 14A Mertens Law of Federal Incone Taxation 8 53:24, at

53-67 (Thonmson Reuters/West Sept. 2011 Supp.) (liability of
"transferee of transferee").

Wth respect to each of the four conpani es that the Trust
sold to Fortrend, then, the Fortrend-controlled entity that
consunmat ed the acquisition was a "transferee" of the conpany, and
the Trust, in turn, was a "transferee of a transferee.” And so
|l ong as the Trust was a recipient of fraudulent transfers fromthe
Fortrend vehicles, then the IRS--as a creditor of (i.e., claimant
against) the Fortrend entities--can recover fromthe Trust.

Put differently, the Tax Court assuned that if the
transfer from each of the conpanies to the respective Fortrend-
controlled acquisition vehicle could not be "collapsed” with the
transfer fromthe Fortrend vehicle to the Trust, then the Trust
coul d escape transferee liability. But in each of the four cases

(Town Taxi, Checker Taxi, St. Botolph and Sixty-Five Bedford),
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there were potentially two fraudul ent transfers: one transfer from
the conpany to the Fortrend entity, and another transfer fromthe
Fortrend entity to the Trust. The fraudulent transfer from the
conpany to the Fortrend entity nade the IRS a creditor of the
latter, and as the Fortrend entity's creditor, the I RS can recover
from the Trust provided that the Trust received a fraudul ent
transfer fromthe Fortrend entity.

If the Tax Court finds that the Fortrend entities
recei ved reasonably equival ent value fromthe Trust, or if the Tax
Court concludes that it was not reasonably foreseeable that
Fortrend's gain-loss offset strategy would fail, then the Tax Court
should reenter its judgnment for the Trust. If, however, the Tax
Court concludes that the Trust was the recipient of fraudulent
transfers from Fortrend acquisition vehicles that were thensel ves
reci pients of fraudulent transfers fromTDGH, CDGH, St. Botol ph and
Si xty-Five Bedford, that still |eaves the question of the anpbunt of
the Trust's liability. And while we leave it to the Tax Court to
answer this question on remand (if, indeed, it becones necessary to
answer the question), we nention one nore consideration that my
gui de the Tax Court's deci sion.

The IRS issued a notice of liability to the Trust for
$6, 100, 159 in taxes on account of TDGH, $5,722,441 on account of
CDGH, and $6, 839, 682 and $1, 664, 315 on account of St. Botol ph and

Si xty-Five Bedford, respectively (in addition to interest and
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penalties). However, according to the parties' stipulations, the
amount over and above book value that the various Fortrend
acqui sition vehicles paid to the Trust was $3,754,737 for TDGH
$3, 390, 308 for CDGH, $5,329,523 for St. Botol ph and $1, 020, 500 for
Si xty-Five Bedford.* Thus, for each conpany, the anount specified
inthe IRS notice of liability is substantially greater than the
di fference between the purchase price and the net asset val ue (cash
less tax liabilities) of the acquired conpany.

But as nentioned above, under the Uniform Act and
Massachusetts |l aw, "a good-faith transferee . . . is entitled, to
the extent of the value given the debtor for the transfer . . .
to. . . areductionin the anount of liability on the judgnent."
Mass. Gen. Laws ch. 109A, 8 9(d); see also Unif. Fraudul ent
Transfer Act prefatory note (1984) ("good faith transferee or
obligee who has given less than a reasonable equivalent is
neverthel ess allowed a reduction in liability to the extent of the
val ue given"). And Stern holds that the liability of a transferee
(or, as here, the transferee of a transferee) is a question of

state law. Stern, 357 U S. at 45; see also Verduchi, 434 F. 3d at

20 ("if the government seeks to recover a debtor's tax deficiency
inthe formof a judgnent against the transferee, state | aw applies

to set the anmount of recovery" (enphasis added)). Thus, if the Tax

‘“Note that the conpanies' tax liabilities were both federal
and state, while the IRS notices of liability only cover federal
t axes due.
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Court finds that the Trust was a "fraudul ent transferee” within the
nmeani ng of Mass. Gen. Laws ch. 109A, 8 5(a)(2) but a "good-faith
transferee” within the neani ng of Mass. Gen. Laws ch. 109A, 8§ 9(d),
then the IRS recovery, apart frominterest and penalties, would be
limted to the difference between the purchase price and the fair
val ue of each of the acquired conpanies--less than what the IRS
seeks, but nore than what the Tax Court awarded (which was
not hi ng) .

We acknow edge that the particular theory of liability
adopted here--that the Trust is potentially liable for the
corporations' unpaid taxes as a "transferee of a transferee"--is
not identical to the theory adopted by the IRS in its argunents
before the Tax Court and on appeal. But the IRS has certainly
preserved the claimthat the Trust is |iable under Mass. Gen. Laws
ch. 109A, 8 5(a)(2) for the unpaid taxes of TDGH, CDGH, St. Bot ol ph
and Sixty-Five Bedford. The Service has |ikew se preserved the
claimthat it can collect from the Trust through the procedura

nmechani sm est abli shed by 26 U S.C. § 6901.° And although the IRS

*When the IRS seeks to collect taxes froma transferee of a
transferee (rather than a direct transferee), "it is not required
to specifically |label the asserted liability as being that of a
transferee or of a transferee of a transferee nor to evaluate its
| egal effect." 14A Mertens Law of Federal |ncone Taxation § 53: 24,
at 53-68; see also Bos Lines, Inc. v. Coimmir, T.C. Meno 1965-71,
1965 Tax Ct. Menmp LEXIS 259, at *31 (T.C. 1965) ("when the
addressee receives notice of liability for the deficiency of the
taxpayer it is not material whether the respondent has | abel ed t he
liability as that of transferee or of transferee of a transferee"),
aff'd, 354 F.2d 830 (8th Cir. 1965).
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failed to articulate the theory underlying this claimwth idea
clarity, the Service placed into the record substantial evidence

that supports this theory. See United States v. One Urban Lot

Located at 1 St. A-1, 885 F.2d 994, 1001 (1st Gr. 1989) ("an

appel l ate court can go beyond the reasons--as distinguished from
the issue--articulated in the parties' briefs to reach a result

supported by law'); see also United States v. Grcia-Otiz, 528

F.3d 74, 85 (1st Cir. 2008).

That sai d, t he transferee-of -transferee t heory
articul ated above turns on answers to factual questions that were
not resolved in the Tax Court's opinion. The parties will have the
opportunity to address these questions in further Tax Court
proceedings, and the Trust is free to reassert any applicable
defenses in the Tax Court on remand.

The decision of the Tax Court is reversed, and the case
is remanded to the Tax Court for further proceedi ngs in accordance

with this opinion.
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