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CASPER, District Judge. Appellant Paul Senra ("Senra"),

a fornmer probationary public enployee of the Town of Smthfield,
Rhode Island ("Town"), alleges that he received insufficient
procedural due process in violation of the Fourteenth Anendnent in
relation to the termnation of his enploynment, and additionally
that the Town violated art. I11l, 8 7 of the Rhode 1Island
Constitution, and the Rhode | sl and Wi stl ebl owers' Protection Act,
R1. Gen. Laws 8 28-50-3, when it fired him The district court
granted sunmmary judgnent on all counts against Senra. For the
reasons given below, after de novo review, we affirm
|. Facts & Background
A

Appellant Senra was hired by the Town as a Deputy
Building Oficial on March 25, 2008. The Town hired Senra on a
probationary basis, and on the condition that Senra obtain his
Building Oficial certification ("certification") fromthe State of
Rhode Island within one year of being hired. To obtain the
certification, Senra had to pass two buil ding code exam nati ons.

Senra's status as a probationary enployee initially
| asted six nmonths. Wen that tine had el apsed and Senra had not
obtained the required certification, the Town Manager extended
Senra's probation for three nonths. After that tinme el apsed, and
Senra still had not obtained the certification, the Town Manager

extended Senra's probation for another three nonths. By January
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2009, it was clear to Town adm nistrators that Senra was unlikely
to obtain the certification within a year of his hiring date. On
January 12, 2009 the Town Manager, the Town Building O ficial and
the Town Human Resources Director nmet wth Senra to address the
problem At that neeting, Senra agreed to accept a tinetable for
hi s passing the required exam nations, and the Town Manager agreed
to give Senra until March 31, 2010 to obtain the certification.?

Senra's timetable required him to pass the first
exam nation by April 15, 2009 and to pass the second by August 15,
2009. Senra did not neet these requirenents. By April 15, 2009,
he had not signed up to take the first exam nation. He took but
failed the first exam nation on April 25, 2009, and after that took
no nore tests. Despite this, the Town extended Senra's
probationary status for two nonths in June 2009, and then again for
two nonths in Septenber 2009.

One week before his probationary status was set to
expire, the Town Manager on Novenber 10, 2009 nmet with Senra and
advi sed Senra that he was going to be term nated. The Town pl aced
Senra on admnistrative |eave until Novenmber 16, 2009 to give him
time to consult with a union representative. On that date, Senra

and the uni on busi ness agent appeared at a hearing before the Town

! Despite the Town Manager's agreenment to give Senra over a
year to conplete the certification, the Town continued to extend
Senra's probationary status for two or three nonths at a tine.
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Manager. Both Senra and the agent spoke at the neeting. At the
concl usion of the nmeeting, the Town Manager term nated Senra.

Senra challenged his termnation by filing a grievance
through his union against the Town. An arbitrator heard this
gri evance on January 27, 2012 and issued a decision on April 30,
2012 finding that the Town did not have just cause to term nate
Senra on Novenber 16, 2009 only to the extent that it did not allow
hi muntil March 31, 2010 to obtain the certification, as had been
previ ously agreed by the Town Manager and Senra. Accordingly, the
arbitrator reinstated Senra for that equivalent tinme. At the end
of his reinstatenent, Senra had still not obtained the
certification and was agai n term nat ed.

B

After Senra requested arbitration but prior to the
arbitration hearing, Senra filed a conplaint in the Rhode Island
Superior Court on January 26, 2011 against the Town, its Town
Manager, its Building Oficial, and its Human Resources Director
(collectively, "Defendants"). On February 17, 2011, the Def endants
removed the case to federal court. Senra, in his conplaint and
agai n on appeal, alleged that he was inproperly term nated because
(1) he received constitutionally inadequate procedural due process
Wth respect to his termnation; (2) he was entitled to "hold [ his]
position[] during good behavior"” and so qualified, RI. Const. art.

11, 8 7; and that (3) he was protected fromterm nation under the
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Rhode | sl and Wi stleblowers' Protection Act, RI1. Gen. Laws § 28-
50-3.%2 Specifically onthis third point, Senra all eged that he was
fired not because of his failure to obtain the certification, but
because he had uncovered allegedly illegal behavior by the Town's
Building O ficial.

Approxi mately one year after the case was renoved, and
after seven nonths of discovery, the Defendants noved for sunmary
j udgment on all cl ains. Senra then noved for partial summary
judgnent on his procedural due process and state constitutiona
claims. After a hearing, a district judge, ruling fromthe bench,
granted the Defendants' notion for sunmary judgnent on all counts
and denied Senra's notion. Senra now appeals these rulings and
further argues that the district court erred by exercising
suppl enmental jurisdiction over his state clains after dism ssing
Senra's only federal claim

1. Analysis
We reviewthe district court's grant of sunmary judgnent

de novo, Ayal a—Sepul veda v. Minicipality of San Gernman, 671 F. 3d

24, 30 (1st Cr. 2012), drawing all reasonable inferences in the

2 Senra al |l eged other violations in his conplaint that are not
properly presented on appeal. | ssues unaddressed on appeal or
"adverted to in a perfunctory manner, unacconpani ed by sonme effort
at devel oped argunentation, are deened waived." United States v.
WIllians, 630 F. 3d 44, 50 (1st Cr. 2010) (quoting United States v.
Zannino, 895 F.2d 1, 17 (1st Cr. 1990)).
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nonnovant's favor, Lockridge v. Univ. of Me. Sys., 597 F.3d 464,

468 (1st G r. 2010).
A
Senra nmakes two argunents as to why he has not received
constitutionally adequate procedural due process. First, Senra
argues that the post-termnation arbitration was not a procedurally
adequat e nechani smbecause the arbitrator coul d not address Senra's
constitutional and statutory clains. Second, Senra argues that he
was due a mandated hearing before the Town Counsel.
1.
To mai ntain a procedural due process claim a plaintiff
nmust allege "that [the plaintiff] was deprived of constitutionally
protected property because of defendants' actions, and that the

deprivation occurred wi thout due process of law." Runford Pharm,

Inc. v. Gty of East Providence, 970 F. 2d 996, 999 (1st G r. 1992).

To assert such a claim "arising out of the termnation of his
enpl oynent, a public enpl oyee nust first denonstrate that he has a
reasonabl e expectation, arising out of a statute, policy, rule, or
contract, that he will continue to be enployed.” Wjcik v. Mss.

State Lottery Conmmin, 300 F.3d 92, 101 (1st Cr. 2002) (citing

Perkins v. Bd. of Dirs. of Sch. Adnmn. Dist. No. 13, 686 F.2d 49,




51 (1st Cir. 1982)). W wll assune that this show ng has been
made for the purposes of resolving the due process claim?

"The enpl oyee nmust al so denonstrate that he was deprived
of that property interest w thout the m ninmum anmount of process
that was due under the Constitution [including] 'sone kind of
hearing' and 'sonme preterm nation opportunity to respond."" Id.

(quoting Ceveland Bd. of Educ. v. Loudermll, 470 U S. 532, 542

(1985)); see also Mard v. Town of Anherst, 350 F.3d 184, 193 (1st

Cir. 2003). Pre-termnation and post-term nation proceedi ngs are
not eval uated for constitutional adequacy in isolation from each
other; a reviewng court studies the totality of the process
received in light of the factual record to determne if the

procedural due process was sufficient. See LoudermlIl, 470 U. S. at

547 n. 12 (noting that "the existence of post-term nati on procedures
is relevant to the necessary scope of preterm nation procedures");
Wj ci k, 300 F.3d at 102 (consi dering both pre-term nation and post -
termnation procedures when evaluating whether plaintiff was
provided with "constitutionally adequate procedural safeguards");

Runford Pharm, Inc., 970 F.2d at 999 (considering whet her "Rhode

Island law . : : provi de[ s] constitutionally adequate

® The parties do not address whether Senra had a protected
property interest in his enploynent when he was termnated. Cf.
Wjcik, 300 F.3d at 102 (noting that a claim of a protected
property interest is decided under state law). The district court
assunmed for the purposes of its ruling that Senra was a permanent
enpl oyee of the Town when he was term nat ed.
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predeprivati on and postdeprivation renedi es"); see also Hadfield v.

McDonough, 407 F.3d 11, 21 (1st Cr. 2005) (finding that a post-
deprivation renedy was sufficient to address "any [pre-]deprivation
of process . . . caused by random and unaut hori zed conduct by the

due process defendants”); Cronin v. Town of Anesbury, 81 F.3d 257,

260 (1st GCir. 1996) (sane).

Here, Senra challenges only the constitutional adequacy
of the post-term nation hearing, arguing that a defect there would
render inadequate the entire procedural due process he received.
W find Senra's attack on his post-termnation arbitration to be
w thout nerit. But even so, if Senra had raised a valid defect in
his post-term nation hearing, we would ook to the entire pre- and
post-term nation proceedings to determine if the procedural due
process he received was sufficient.

2.

As an initial matter, we have previously indicated that
an arbitration hearing can be an appropriate nmechanismto conduct
a post-term nation hearing. Whj ci k, 300 F.3d at 102. However
Senra argues here that the defect in his post-termnation
arbitration was that the arbitrator could not resolve Senra's
all egations that he enjoyed protections afforded by the Rhode

| sl and Constitution and the Wi stl ebl ower statute.*?

“ 1t is not clear whether Senra presented these clains to the
arbitrator and he asserts in part that the arbitrator was not
jurisdictionally capabl e of resolving said clainms. Regardless, our
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A term nation proceeding does not need to address all
possible clains that an enployee may bring against his forner
enployer to satisfy the Constitution's procedural due process
requi renents. Witing about pre-term nation proceedi ngs, we have
observed that "a termination hearing is not a court of |aw"

Chm elinski v. Massachusetts, 513 F.3d 309, 316 (1st. G r. 2008).

That observation holds true for post-term nation hearings, which
may be limted in scope to address the asserted basis for an
enpl oyee' s term nation. Here, the Town asserted an objective basis
for termnating Senra, which is that Senra repeatedly failed to
obtain the required certification. Procedural due process is
satisfied where Senra was given "a neaningful opportunity to
respond" to the Town's explanation for his termnation. 1d.

Even if the arbitrator could not or did not consider
whet her the Town had vi ol ated the Rhode Island Constitution or the
Wi st ebl ower statute in firing Senra, a post-termnation
arbitration only need address the asserted basis for the enpl oyee's
termnation and, if the opportunity had not already been provided
prior to termnation, give the enployee the ability to provide his
side of the story to a decision nmaker. G. id. (noting the
requirenents that a pre-termnation hearing provide notice, an

expl anation of the evidence and an opportunity to respond). Here,

analysis is not affected where the arbitrator clearly considered
the Town's reason for dism ssing Senra to be the failure to obtain
the certification.
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Senra enjoyed a full arbitration hearing where he was represented
by counsel and was pernmtted to put on evidence before a neutral
arbiter. Senra could further seek a renedy for the alleged
statutory and constitutional violations in court, and in fact here
he did so by filing the present suit even before the arbitration

began. Cf. Gonzé&l ez-Droz v. Gonzal ez-Col 6n, 660 F.3d 1, 14 (1st

Cr. 2011) (observing that "[a]lthough the plaintiff inplies that
he woul d have chal |l enged the constitutionality of the Regul ati on at
the hearing [before the Board of Medical Examners], that is a
gquestion for adjudication by the courts").

3.

Senra further argues that his procedural due process
rights would have been satisfied had a post-term nation hearing
been hel d before the Town Counsel, allegedly pursuant to the Town
charter and byl aws.® However, the Town Counsel surely had no nore
power than the arbitrator to address Senra's statutory and
constitutional clains. At oral argunent, Senra's counsel suggested
that the difference in decision makers itself was the source of the
procedural violation, but on this record we see no reason why this
woul d be so. Senra also did not explain how the renedi es that
coul d have been granted by the Town Counsel or by the arbitrator

were different. Here in fact, we observe that after the district

> The Town charter and bylaws are not in the record, but
Defendants do not dispute Senra's characterization of their
requirenents.
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court had granted summary judgnent in favor of the Defendants, the
arbitrator issued his decision reinstating Senra into his job for
over four nmonths and that the arbitrator consi dered but declined to
award back pay or benefits.

But nore inportantly, "the federal Due Process C ause
does not incorporate the particul ar procedural structures enacted

by state or | ocal governnments.” Chmelinski, 513 F.3d at 316 n.5

(quoting Torres-Rosado v. Rotger-Sabat, 335 F.3d 1, 10 (1st Gr.

2003)). Clains "involving state procedural guarantees that are
above and beyond constitutional due process requirenents, are not
properly before us." O Neill v. Baker, 210 F.3d 41, 49 n.9 (1st
Cr. 2000). Such clains, "should be pursued, if at all, under

[state] law." Torres-Rosado, 335 F.3d at 10; cf. Loudermll, 470

U S at 541 (observing that "once it is determned that the Due
Process O ause applies, the question remains what process i s due.
The answer to that question is not to be found in [a state]
statute").

Here we reviewin toto whet her the procedural due process
actually received by Senra was adequate using a constitutiona
benchmar k. For the reasons given above, we conclude that the
procedural due process given to Senra, which included a pre-
deprivation hearing with notice and union representation at the
heari ng, where both the representative and Senra spoke, and the

post-termnation arbitration proceeding, where Senra was
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represented by counsel and was able to participate and to present
evidence to a neutral arbiter, satisfied Senra's rights to
procedural due process.

B.

Senra also contends that the district court erred by
exercising its discretion to reach and resolve the state | aw cl ai ns
after ruling against Senra on the sole federal claim Senra's
argunent is that the district court's actions violated principles
of comty and judicial econony. As described below, we find that
the district court acted within its discretion. Because we so
hold, we then proceed to review de novo the district court's
di sposition of Senra's state |aw cl ai ns.

1.

A federal court may exercise supplenental jurisdiction
over state lawclains that "are so related to clains in the action
within [the court's] original jurisdiction that they form part of
the sane case or controversy." 28 U.S.C. 88 1367(a). "[ T] he
term nation of the foundational federal claimdoes not divest the
district court of power to exercise supplenental jurisdiction, but,
rather, sets the stage for an exercise of the court's inforned

di scretion.” Roche v. John Hancock Miut. Life Ins. Co., 81 F.3d

249, 256-57 (1st CGr. 1996); see also Del gado v. Pawt ucket Police

Dept., 668 F.3d 42, 48 (1st Gr. 2012) (finding that "[t]he

district court's decision here to retain jurisdiction over the
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plaintiffs' state law clains after dism ssing the federal clains
fell squarely within the realmof its discretion"). |In deciding
whether to exercise supplenental jurisdiction in such a
circunstance, a judge "nust take into account concerns of comty,
judi cial econony, conveni ence, fairness, and the like." Roche, 81

F.3d at 257; see Redondo Constr. Corp. v. |zquierdo, 662 F.3d 42,

49 (1st Cir. 2011) (noting that "the proper inquiry is 'pragmatic

and case-specific (quoting Roche, 81 F.3d at 257)).

Here, the parties had been actively litigating the matter
for nore than a year, and a seven-nonth w ndow for discovery had
closed well before the district court considered the state |aw
cl ai ns. The court considered the issues of comty and judicia
econony, and found that the questions of state |law were not so
novel as to warrant the added ti ne and expense i nherent in a remand
to state court. Moreover, we note that Senra hinself in his
partial notion for summary judgnent sought to have the district
court resolve his state constitutional claim For all of these
reasons, we cannot say that the district court abused its
di scretion by retaining jurisdiction over the state |aw cl ai ns.

2.

Senra's first state lawclaimis that his enpl oynent was

protected under the provision of R1. Const. art. Il1l, 8 7, which

states in full:

Et hi cal conduct. -- The people of the state of Rhode I sl and
believe that public officials and enpl oyees nust adhere to
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the highest standards of ethical conduct, respect the
public trust and the rights of all persons, be open,
accountable and responsive, avoid the appearance of
i npropriety and not use their position for private gain or
advant age. Such persons shall hold their positions during
good behavi or.

The Suprene Court of Rhode Island has declared that "article 3,
section 7, announces 'a | audabl e principle and not a workable rule

of law, [and has held] that it 1is not a self-executing

constitutional provision." A.F. Lusi Constr., Inc. v. RI.

Convention Cr. Auth., 934 A 2d 791, 798 (R I. 2007) (quoting

Sm |l er v. Napolitano, 911 A 2d 1035, 1039 n.5 (R 1. 2006)). Under

Rhode Island law, "[a] constitutional provision nay be said to be
self-executing if it supplies a sufficient rule by nmeans of which
the right given may be enjoyed and protected, or the duty inposed
may be enforced; and it is not self-executing when it nerely
i ndi cates principles, without |aying dowm rules by neans of which

those principles may be given the force of |aw. Id. (quoting

Bandoni v. State, 715 A 2d 580, 587 (R 1. 1998)). In the A F. Lusi

case, the Suprenme Court of Rhode Island, after quoting the entire
section above, held that "although article 3, section 7,
articulates ethical principles that public officials and enpl oyees
shoul d adhere to, those provisions are aspirational in nature, and
the constitutional provision does not set forth rules that give
those principles the force of law "™ [Id.

Senra argues that because the A F. Lusi court did not

explicitly address the | ast sentence stating that "[s]uch persons
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shall hold their positions during good behavior,"” the A F. Lusi
case's holding is properly limted to address only the first
portion of that constitutional section. But the A.F. Lusi opinion
recites the entire constitutional provisioninits holding and does
not make the distinction that Senra asks us to make. The intended
scope of the A F. Lusi case's holding is reinforced by a closer
exam nation of the constitutional and statutory provisions on which
the A.F. Lusi opinion relies.

As the A F. Lusi court observed, "although article 3,
section 7, does not itself direct the Legislature to take further
actionto give this provision the force of law, article 15, section
4, of the Rhode Island Constitution requires the Legislature to
adopt inplenenting legislation for [a]rticle [3], [s]ections 7 and
8. . . . Jand] [i]n accordance with this directive, the Legislature
enacted a Code of Ethics, codifiedin G L. 1956 chapter 14 of title

36." A.F. Lusi Constr., Inc., 934 A 2d at 798 & n.2. That chapter

inturn established an ethics conm ssion, R1. Gen. Laws § 36-14-1,
and ethics code that applies to, anong others, "[e]nployees of
state and | ocal governnent," R I. Gen. Laws 88 36-14-4, 36-14-2(4).

G ven that a separate constitutional provision explicitly directs
the Legislature to "adopt inplenenting |legislation for [a]rticle
[3], [s]ections 7," and that such legislation exists in detailed

form we cannot say that the district court erred in granting
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summary judgnent in favor of Defendants by hol ding that Senra did
not have a private right of action under this provision.
3.

Senra's second state law claimis that he was protected
fromterm nati on under the Rhode | sl and Whi stl ebl owers' Protection
Act, RI1. Gen. Laws 8 28-50-3. That statute provides that "[a]n
enpl oyer shall not discharge . . . an enployee . . . [b]ecause the
enployee . . . reports or is about to report to a public body .

a violation [of a law or regulation] which the enpl oyee knows or
reasonably believes has occurred or is about to occur

R1. Gen. Laws 8§ 28-50-3. A plaintiff bringing a claimunder this
statute may not base the claimon "pure speculation.” Malone v.

Lockheed Martin Corp., 610 F.3d 16, 23 (1st Cr. 2010).

The district court noted that the evidence in this case
was "very lean." W agree, where Senra relies on no evidence to
support his Wi stleblower claim Senra did not provide an affidavit
and points only to allegations contained in an unverified second
amended conplaint to support his claim "Summary judgnment notions
are decided on the record as it stands, not on the pleadings .

Consequently, a plaintiff who aspires to ward off . . . summary
j udgnent nust produce enough proof to enable her case to get to a

jury."” Rogan v. Gty of Boston, 267 F.3d 24, 27 (1st G r. 2001).
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The district court properly granted sunmary judgnent in favor of the

Def endant s. ©
[11. Conclusion
For the foregoi ng reasons, we AFFI RMthe district court's
decision granting Defendants' notion for summary judgnment and

denying Senra's notion for partial summary judgnent.

- Concurring Opinion Foll ows-

¢ Because we decide on this ground, we do not need to consider
the district court's alternate holding under the doctrine of
"election of remedies.” See State, Dept. of Envtl. Mgnt. v. State,
Labor Relations Bd., 799 A 2d 274, 277 (R 1. 2002) (noting that
"[t]he doctrine of election of remedies is one that is grounded in
equity and is designed to mtigate unfairness to both parties by
preventing double redress for a single wong"). As an initial
matter, Senra does not challenge this finding on appeal and thus
any argunent that the district court erred as to this issue is
wai ved. DeCaro v. Hasbro, Inc., 580 F.3d 55, 64 (1st Cir. 2009)
(observing the "common ground that contentions not advanced in an
appellant's opening brief are deenmed waived"). It is not clear
whi ch matters were asserted or what renedi es were requested before
the arbitrator, beyond his consideration of the Town's stated
reasons for dism ssing Senra, and we need not reach whet her Senra
in his arbitration "sought essentially the sanme renedy as the
conplaint later filed in Superior Court.” GCpolla v. RI. Coll.
Bd. of Governors for Hi gher Educ., 742 A 2d 277, 281 (R 1. 1999).
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HOMRD, Ci rcuit Judge, concurring in part and concurring

in the judgnent. | concur with the bulk of this excellent opinion
and join in the judgnment of the majority w thout hesitation. I
wite separately, however, because | am uncertain about the
majority's analysis of the issue of Rhode Island | aw di scussed in
Part B. 2.

The Rhode | sl and Suprene Court unquestionably used broad
| anguage in interpreting the ethical conduct provision of the

state's constitution. See A F. Lusi Constr., Inc. v. RI

Convention Cr. Auth., 934 A 2d 791, 798 (R 1. 2007) (announcing

that "article 3, section 7 . . . is not a self-executing
constitutional provi sion"). As the mjority inplicitly
acknow edges, however, A F. Lusi concerned only an all eged vi ol ati on
of the first clause of the ethical conduct provision, which

provides, inter alia, that "public officials and enpl oyees nust

avoi d the appearance of inpropriety." R1. Const. art. 111,

8§ 7, cl. 1. See A.F. Lusi Constr., Inc., 934 A 2d at 794. A F

Lusi did not involve the second clause of the ethical conduct
provision -- the clause at issue here, which provides that "[s]uch
persons [i.e., public officials and enployees] shall hold their
positions during good behavior." R 1. Const. art. IIl, 87, cl. 2.

Accordi ngly, whether the Rhode Island Suprene Court intended its

pronouncenent to extend to the independent "good behavior" clause
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is at best unclear. |In any event, evenif that court did so intend,
its treatnent of the clause is dicta.

Regar dl ess of whet her the "good behavior” clause is self-
executing, however, Senra failed to satisfy the requirenents of his
job by not obtaining a mandatory building official certification,
as the mpjority explains. Even when the town accommodat ed hi m and
ext ended the deadline by which he was to obtain the certification,
he failed to take the necessary exam nations at the agreed-upon
tines; indeed, he registered for the first examnation |ate and
failed to register for the second exam nation entirely. Senra has
presented no substantive argunent as to how he remained of good
behavi or despite these repeated failings; he sinply asserts, w t hout
support, that "[f]ailure to take a private exam . . . was not
evi dence of 'bad behavior."" Accordingly, even if the "good
behavior"” clause is self-executing, Senra has not shown that the

Town violated article Ill, section 7, clause 2.
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