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LYNCH, Chief Judge. This is an appeal from a grant of

summary judgnent in favor of plaintiff PHL Variable Insurance
Conmpany ("PHL") in its equitable action for rescission of a life
i nsurance policy and speci al danages incident to the rescission of

that policy. See PHL Variable Ins. Co. v. P. Bow e 2008

Irrevocabl e Trust, 889 F. Supp. 2d 275 (D.R 1. 2012). The district

court found that the defendant, The P. Bow e 2008 Irrevocabl e Trust
("the Trust"), by and through its trustee, Louis E. Baldi, had nade
fal se representations to induce PHL to issue the policy, and that
this fraud caused PHL damages that would not be fully conpensated
by rescission alone. The court allowed PHL to retain the policy
prem um paid by the Trust in order to offset PHL's | osses and to
return the parties to the status quo ante.

The Trust argues on appeal that the district court erred,
under Rhode Island law, in allowing PHL to both rescind the policy
and retain the premum It also argues that the question of
whet her the Trust made fraudul ent m srepresentations was legally
irrelevant to the rescission action, and, in any event, that the
Trust did not commt fraud. The Trust asks this court to reverse
the grant of summary judgnent for PHL and to enter judgnent for the
Trust.

The court conmmtted no errors of law, did not err in

finding that the plaintiff was a victimof a fraudul ent insurance



schene, and appropriately exercisedits equity powers. Under Rhode
I sl and principles of equity, we affirm
l.

On February 28, 2008, an insurance broker, R chard
Rai none, submtted an application from Peter Bowe to PHL for a
life insurance policy on Bowe's life. Bow e's application
represented that he was a sel f-enployed real estate investor with
a net worth of $7.5 nmillion and an earned inconme of $250,000 per
year. He sought to take out a $5 mllion policy. Rainone's letter
acconpanyi ng the application stated that, upon a formal offer of a
policy fromPHL, the policy would be re-issued into a trust.

PHL then began its underwiting investigation, which
included a third-party inspection by a vendor, Exam nation
Managenent Services, Inc. ("EMSI"). EMSI contacted Bow e on March
14, 2008. Bow e told the EMSI inspector that his earned i ncone was
$250, 000 per year and that his net worth was $7.35 mllion. He
al so stated that a trust would be the beneficiary of the policy.
Based on the avail able information, PHL offered Bowie a $5 million
policy on April 23, 2008.

On April 28, 2008, Rainone submtted a revised
application that |isted the Trust as the owner and sol e beneficiary

of the proposed policy.? Baldi, an attorney, acted for the Trust.

! The naned beneficiary of the Trust was Bowie's wife, Elaine
Bow e.
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The second application repeated the sane i nformati on about Bow e's
enpl oynent, net worth, and income. The application also answered
"no" to all of the foll ow ng questions:

WIl any of the first year or subsequent

premuns for the policy be borrowed by the

proposed owner or proposed insured or by any

ot her i ndi vi dual trust, part nership,

corporation or simlar related entity?

WIl the owner, now or in the future pay

prem unms funded by an individual and/or entity

ot her than the proposed insured?

Is the policy being purchased in connection

with any formal or informal program under

whi ch the proposed owner or proposed insured

have been advised of the opportunity to

transfer the policy to a third party within

five years of its issuance?

Does the proposed insured or proposed owner

have any understandi ng or agreenent providing

for a party, other than the owner, to obtain

any legal or equitable right, title or

interest in the policy or entity owning the

policy?

Attorney Baldi (on behalf of the Trust), the broker
Rai none, and Bowie all signed the April 28 application. Bal di
signed under an attestation stating: "I have reviewed this
application, and the statenents made herein are those of the
proposed insured and all such statenents nade by the proposed
insured . . . are full, conplete, and true to the best know edge
and belief of the undersigned and have been correctly recorded.”
Additionally, all three individuals signed a separate Statenent of

Client Intent, which also attested that the prem um paynents woul d
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not be borrowed and would be paid from Bowie's current incone
and/or his own cash and equival ents. The Statenent represented
that the purpose of the policy was estate planning and that there
was no intent to transfer the policy.

On May 5, 2008, PHL approved a $5 mllion policy ("the
Policy") on Bowe's life, pursuant to the April 28 application. On
May 14, 2008, Bowie and Baldi signed a Policy Acceptance Form
which stated that "[t]he Insured(s) declares that the statenents
made in the application remain full, conplete, and true as of this
date." Also on May 14, Baldi wote a check fromhis client account
to PHL for the Policy premum in the amount of $192,000. On My
15, 2008, PHL paid Rai none a conmi ssion of $172, 365.

As it turned out, alnost all of the representations nmade
to PHL were patently untrue. Not ably, Bow e, Rainone, and
Rai none' s busi ness partner, Christopher Vianello, all invoked their
Fifth Arendnment privilege not totestify in this case. Nonet hel ess,
di scovery showed the follow ng facts.

Bow e was not a wealthy real estate investor, but rather
aretired city enpl oyee, used car sal esman, and bl ackj ack deal er.
He could not afford to pay the Policy premiumon his own. Instead,
the plan to pay the prem umhad origi nated wi th brokers Rai none and

Vi anel | o, who began negotiating with Inperial Prem umFi nance, LLC

2 This conpany al so appears in the record as I|nperial Finance
and Tradi ng and as | nperial Hol dings, Inc.
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("Inmperial") even before filling out the original February 28
application. Inperial is a conpany whose busi ness nodel consists
of lending noney to pay for life insurance policy prem uns and,
when borrowers default on those |oans, taking possession of the
policies as collateral.? This arrangenent allows Inperial to
attenpt to avoid the longstanding | egal prohibition on holding a
life insurance policy on alife in which the owner has no i nsurabl e

interest.* See Warnock v. Davis, 104 U.S. 775, 779 (1881).

Here, the plan was for Inperial to finance the prem uns
on Bowe's Policy and, in return, take a security interest in the
Pol i cy. This plan was directly contrary to the nmultiple
representations in the application docunents that Bow e hinself
woul d pay the premuns and that there was no plan for any third
party to obtain an interest in the Policy.

The Trust, by and through Baldi, was the nechani sm for
acconplishing this insurance fraud. Before being deposed in this

| awsuit, Baldi had never net or even spoken to Bow e. Baldi cane

® The 2011 prospectus that Inperial filed with the Securities
and Exchange Comm ssion denonstrates that default and forecl osure
are the overwhel mngly likely outconmes of an Inperial loan. O its
| oans that matured between January and Sept enber of 2010, 97% were
not repaid in cash

4 Sonme states, including Rhode Island, have identified
practices |like Inperial's as fraudulent. See R 1. Gen. Laws § 27-
72-2(9) (1) (A (X), -2(26). Wiile Rhode Island did not enact its
statute agai nst such practices until after the conduct alleged in
this case, the statute is instructive in lending context to the
transacti ons.
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to be trustee of the Trust at the request of Rai none and Vi anel |l o.
When he spoke wi th Rai none and Vi anel | o about the Policy, Baldi did
not inquire as to the purpose of the Trust, his responsibilities as
trustee, the basis for any of the representations in the April 28
application, what the Policy prem uns woul d be, or howthe prem uns
woul d be paid. Baldi did not see Bow e sign the application.
Bal di testified that he did not know where the noney for
the May 14, 2008 prem um check fromhis | awer's account had cone
from-- that "sonebody" nust have deposited it into his account.
In fact, Baldi's bank records show that Vianello had endorsed over

to Baldi a cashier's check payable to Vianello for the entire

$192, 000.

On May 26, 2008 -- twelve days after Baldi and Bow e had
executed the Policy Acceptance Form -- Baldi, on behalf of the
Trust, entered a |loan agreenent with Inperial. The agreenent

provided that Inperial would |loan $189,000 to the Trust, at a
floating interest rate starting at nore than 12 percent, for the
express purpose of paying premuns on the Policy. In addition

| nperial charged a $19, 400 ori gi nation fee and a $48, 164. 83 "Il ender
protection insurance charge.” The |loan was set to mature on July
26, 2010. In short, the terns of the loan virtually dictated that
it could not be paid back. The Policy served as collateral in the

event of default.



On June 13, 2008, Inperial deposited $189,050 into
Bal di's account, and on June 17, Baldi wote a check to Vianello
for $186,550, "to repay for the premium" Baldi testified that he
wote this check at Vianello's direction. He never inquired as to
why he shoul d make out the check to Vianell o or whether the Trust
instrument authorized Vianello to direct Baldi to nake such
paynents.

Bal di never notified PHL that the representations in the
application regarding the identity of the prem um payor were no
| onger accurate; in fact, he clainmed to have no awareness that the
Policy had any restrictions on prem um financing. He al so never
notified PHL of the assignment of an interest in the Policy to
| nperial, although the Policy included a requirenent for such
noti ce.

On August 19, 2008, Bal di, on behalf of the Trust, signed
an anendnment to the Trust instrunent that appoi nted an "I ndependent
Prof essional Trustee" ("IPT") to serve as co-trustee with Baldi.
Bal di clainmed that he could not renmenber whether it was PHL or
| rperial that had required the appointnent of a co-trustee. The
amendnent provided that in the event of default on the Inperia
| oan, the IPT was required to assign the Policy to Inperial. An
Amended and Restated Trust Agreenent, dated October 6, 2008 and
signed by Bow e, Baldi, and the | PT, added a requirenent that, if

the Policy were rescinded and the premuns refunded to the Trust
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while any Policy |oan was outstanding, the |IPT would deliver the
refund to Inperial.?®

On August 20, 2008, Rainone signed an agreenent wth
| nperial to pay the conpany a percentage of his conm ssion fromthe
Bowie Policy, in the anmpbunt of $67,025.° Rainone entered this
agreenent despite the fact that he had signed a Producer's Report
for PHL, submitted with the Bowi e application, stating that "no
person ot her than the undersigned shall profit by any comm ssi on on
i nsurance issued on this application.”

Early in 2010, PHL attenpted to contact the Trust, Bow e,
and Rainone regarding the information in the application. It
received no response; neanwhile, its own investigation indicated
that the information had been falsified. PHL then filed the
instant suit.

.

PHL filed its conplaint in the US. District Court for

Rhode Island on February 19, 2010, invoking the court's diversity

jurisdiction. PHL sought a declaratory judgnent that the Policy

was null, void, and rescinded ab initio due to the Trust's
fraudul ent m srepresentations. It also sought to retain the
> Significantly, the Trust's litigation expenses in this

action have been paid wth another |loan from I nperial.

® The agreenent calculated this anpbunt based on 35% of a
"Target Conmi ssion" of $191, 500, whi ch was nore t han the comi ssi on
t hat Rai none actually received.
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prem umpaid by the Trust as an "offset" agai nst the danmages it had
suffered in connection with the Policy, including the costs of
"underwiting and i ssuance of the Policy, paynents of comm ssions
and fees in connection with the issuance of the Policy,
adm ni stration and servicing of the Policy, investigation of the
m srepresentati ons and conceal nents [all eged in the conplaint], and
commencenent of this action to enforce its rights.” PHL stated,
however, that it stood "ready, willing, and able to refund or
ot herwi se nake paynent of all or any portion of the prem uns paid
for the Policy as directed by the Court in accordance with [PHL]'s
demand for rescission of the Policy." Accordingly, PHL "fully and
unconditionally tender[ed] the Policy's premuns to the Court's
registry.” Finally, PHL sought costs and attorneys' fees.

On March 15, 2011, during discovery, the Trust sent a
letter to PHL stating that the Trust "agree[d] to rescind the
Policy" and "confirnfing] the rescission of said Policy." The
Trust asserted that this agreenment nmade the conplaint noot and
demanded i nmedi ate return of the prem uns, as purportedly required
by Rhode Island aw. The parties continued with discovery, and in
June and July 2011, the parties filed cross-notions for sumrary
j udgnent .

After argunent on the notions, the court issued a

Menor andum and Order on Septenber 5, 2012, granting PHL's notion
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and denying the Trust's notion.’” PHL Variable, 889 F. Supp. 2d at

284. The court interpreted the Trust's letter of March 15, 2011
as an agreement on the issue of rescission, id. at 278, and it
"declare[d] that the Policy is rescinded,” id. at 279. The court
thus found that "the sole issue for the Court's consideration is
whether [PHL] is required by law to return the premuns or if the
Court, sitting in equity, may allow [PHL] to either retain the
prem uns or award [ PHL] special danages in the formof retention of
sonme or all of those premuns to offset the loss it alleges that it
suffered." 1d. at 278.

The court noted that rescission is an equitable renmedy
that seeks to "restore the parties . . . to the status quo -- that
is, to the respective positions they were in before [the contract

was forned], as if no contract existed." 1d. at 279. The court

recogni zed that the general rul e under Rhode Island lawis that "an
i nsurance conpany whi ch has been i nduced to i ssue a policy through
the fraud of the insured nay, within a reasonable tine after the
di scovery of the fraud and during the lifetime of the insured

return the consideration and rescind the contract."” 1d. at 280

(quoting Wlls v. Geat E. Cas. Co., 100 A 395, 397 (R1. 1917))

(internal quotation mark omtted). I mportantly, the court also

expl ai ned that Rhode Island lawis clear that there are exceptions

" The order also disposed of certain other nptions not
relevant to this appeal.
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to this principle, id., particularly considering that a court
sitting in equity has discretion to fashion relief that "tak[es]
into account special circunstances |like a defendant's soiled

hands," id. at 281 (quoting Borden v. Paul Revere Life Ins. Co.,

935 F.2d 370, 377 (1st Cr. 1991)).

The court went on to find that the Trust had engaged in
fraudul ent conduct. |Id. at 281-83. Wile the court recognized
that PHL had not pled an independent fraud cause of action, it
determ ned that the fraud issue was pertinent to the question of
t he appropri ate renedy and anal yzed the record evidence in |ight of
the elenments of common law fraud. [d. at 281. The court found
that Baldi, on behalf of the Trust, becanme aware shortly after
signing the Policy docunents that the statenments i n those docunents
regarding the premum payor were false, and furthernore that
Bal di's conduct before he actually becane so aware showed a
reckl ess disregard for the truth. 1d. at 282. It also found that
Bal di's dealings with Inperial, Vianello, and PHL showed t hat Bal di
intended PHL to continue relying on the false representations.?

ld.

& W need not decide whether PHL's underwiting process
denonstrated sufficient diligence, though the district court found
it did. PHL Variable, 889 F. Supp. 2d at 282-83. PHL did take
sone steps, and even if it could have taken nore, it is clear that
the district court's assessnent of the equities and of the Trust's
soil ed hands is correct on the undisputed facts.
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The court held that this evidence, in sum proved that
the trust had unclean hands in the contract transaction. 1d. at
283. It concluded that the |aw would not "allow [the Trust] to
commt an intentional and cal cul ated fraud upon [ PHL] and wal k away
unscat hed while the innocent party bears the financial burden of
the fraud." 1d. at 281.

The court thus ordered that PHL was entitled to retain
the $192, 000 prem um paynent as special damages. |1d. at 284. W
describe | ater the conponents of those danmages. The court rejected
the Trust's argument that such an outcone violated Rhode Island' s

el ection of renedi es doctrine. 1d. at 283-84; see LaFazia v. Howe,

575 A .2d 182, 184 (R 1. 1990). It enphasized that the ability to
award special damages is part of an equity court's discretion to

fashion relief that restores the status quo. PHL Variable, 8389 F.

Supp. 2d at 284.
Fi nal judgnent entered on Septenber 17, 2012, and the
Trust filed this tinely appeal.
[T,
W review a grant of summary judgnent de novo, "draw ng
all reasonable inferences in favor of the non-noving party while
ignoring 'conclusory allegations, inprobable inferences, and

unsupported speculation.'” Sutliffe v. Epping Sch. Dist., 584 F. 3d

314, 325 (1st Cir. 2009) (quoting Sullivan v. Cty of Springfield,

561 F.3d 7, 14 (1st GCr. 2009)). W may affirm on any basis
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apparent in the record. I1d. On an appeal fromcross-notions for
summary judgnent, the standard is the sane; we view each notion
separately and draw all reasonable inferences in favor of the

respective non-noving party. See OneBeacon Am Ins. Co. .

Commerci al Uni on Assurance Co. of Can., 684 F.3d 237, 241 (1st Cr.

2012).

The Trust nakes two general classes of argunents on
appeal. The first concerns alleged errors of Rhode Island law in
the district court's decisionto allow PHL to retain the prem uns;
the second concerns alleged errors in the finding that the Trust
engaged in fraudul ent conduct.® W take each in turn.

A. Rhode |Island Law on Retention of Prem uns

The Trust's first argument centers on what the Trust

characterizes as Rhode Island's "tender back rule.” According to
the Trust, a party who seeks rescission of a contract -- even when
that contract was procured by fraud which inposes |osses -- is

al ways required to return the entire consideration received under
the contract to the other party, under all circunstances.

This argunent is based on an erroneous readi ng of Rhode
Island |aw. The cases primarily relied upon by the Trust do not
stand for such a broad and i nfl exi bl e proposition. Rather, a court

sitting in equity under Rhode Island |aw has the power to make

® The Trust does not contest that part of the Menorandum and
Order declaring the Policy rescinded.
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whol e a party who seeks resci ssion of a contract procured by fraud,
and that is exactly what the district court did.

In Wells v. Geat Eastern Casualty Co., 100 A 395, a

beneficiary of an insurance policy sued the insurer for policy
benefits, and one of the insurer's defenses was that it had
resci nded the contract before the death of the insured, based on
the insured' s fraudulent m srepresentations. 1d. at 395-96. At
the time of the suit, the insurer had already returned the policy
prem uns. Id. at 396. It was in this context that the Rhode
| sl and Suprene Court stated that "upon the discovery of the fal se
and fraudulent nature of a material statenent contained in [an
i nsurance] application . . . , the [insurer is] entitled to return
the premuns paid and rescind the contract of insurance” -- in
other words, it found that the insurer's actions were a valid
defense to a suit on the policy. 1d. The court did not hold that
the insurer's actions were the only way to effect rescission.

Simlarly, in Pelletier v. Phoenix Mitual Life |Insurance

Co., 141 A 79 (R 1. 1928), the Rhode |Island Suprene Court stated
that an insured' s rel ease of a clai munder an insurance policy "is
a bar to an action on [the released] claim" including when the
rel ease was al |l egedly procured by fraud, so long as the rel ease "is
not rescinded or avoided by a return or offer to return the noney
or other valuable consideration given for it." I1d. at 80. This

conclusion was based on the commobnsense recognition that a
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plaintiff "cannot affirmthe rel ease as valid and operative so far
as it is for his benefit, and disaffirm that part which is
beneficial to the releasee.” Id. Wile Pelletier's holding
recogni zes that an "offer to return” consideration is generally
part of seeking rescission, it does not establish an ironclad rule.

Here, PHL at notinme attenpted to "affirm[the Policy] as
valid," id., and in fact, in its conplaint, PHL stated that it
stood "ready, wlling, and able to refund or otherw se make paynent
of all or any portion of the premuns paid for the Policy as
directed by the Court.” PHL "fully and unconditionally tender[ed]
the Policy's premuns to the Court's registry.” Thus, to the
extent that Pelletier endorses a "tender back" requirement, PHL
undoubtedly fulfilled it.

The Trust's inplication that PHL, during the pendency of
its lawsuit for rescission, had to hand over the premuns to the
Trust (the party that PHL all eged had conspired to defraud it in
the first place), rather than to the court, is not supported by any
cited authority. 1In fact, at |east one Rhode |Island case suggests

the opposite. Cf. Cruickshank v. Giswld, 104 A 2d 551, 552 (R |

1954) ("[A] bill in equity to obtain a rescission is not |ike an
action at |aw brought on the footing of a rescission previously
conpleted; rather, the foundation of the bill 1is that the
rescission is not conplete and that the plaintiff asks the aid of

the court to make it so.").
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Moreover, the Trust's argunent that the "tender back”
requirenent flatly prohibited the court from using the Policy
premum to offset PHL's consequential damages runs contrary to
ot her settled rules of Rhode Island |aw. The Rhode |sland courts
have held that a trial court sitting in equity has "discretion to

determne the appropriateness of, and to fornulate, equitable

relief,” and that this discretion "should be guided by 'basic
principles of equity and justice.'" Ruggieri v. Gty of E.

Providence, 593 A 2d 55, 57 (R1l. 1991) (quoting Gty of E

Providence v. R 1. Hosp. Trust Nat'l Bank, 505 A 2d 1143, 1146

(R1. 1986)).

One of these basic principlesis that contract rescission
"seeks to create a situation the sane as if no contract ever had
existed," Dooley v. Stillson, 128 A 217, 218 (R I. 1925), an
endeavor that may include allowng a party to recover costs it
woul d not have incurred but for the formati on of the contract, see

Lunmus Co. v. Commw. G| Ref. Co., 280 F.2d 915, 927 (1st Cir.

1960) (describing "[t]he purpose of an action for rescission" as
"to permt the defrauded party to obtain restitution of the
benefits conferred by him" including "such special damages as are
necessary to make [the defrauded party] whole"); Tarpinian v.
Daily, No. 95-0104, 1997 W 838150, at *3-4 (R I. Super. Ct. Aug.
15, 1997). Another such principle is that parties should not gain

advantage from their own fraud. See Silva v. Merritt Chapman &
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Scott Corp., 156 A. 512, 514 (R 1. 1931). And yet another is that

"a court of equity, when its jurisdiction has been i nvoked for any
equi table purpose, wll proceed to determ ne any other equities
exi sting between the parties which are connected with the nmain
subject of the suit [and] grant all relief necessary to an entire
adjustnent of the litigated matters, provided they are authorized
by the pleadings." Sparne v. Altshuler, 90 A 2d 919, 923 (R |
1952).

Taken toget her, these equitable principles provide anpl e
support for the district court's decision to make PHL whol e by
allowing it to retain the premum PHL paid a conm ssion to
Rai none of $172,365 that it would not have paid but for the
m srepresentations that led it to issue the Policy.? Mer e
resci ssion of the contract woul d not have conpensated PHL for this
expense. While PHL apparently did not provide a precise accounting
of the other costs it incurred with respect to the Policy, see PHL
Variable, 889 F. Supp. 2d at 277 n.1, it was reasonable for the
district court to conclude that the costs alleged in PHL's
conplaint -- including underwiting, adm ni stration, and servi cing

of the Policy, as well as investigation into the m srepresentations

0 The Trust's argunent that PHL coul d not recover this anount
as danmges agai nst the Trust is discussed bel ow
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in the application -- justified awardi ng PHL the remai ni ng $19, 635

fromthe premum particularly in light of the Trust's fraud.!!
The district court, following Rhode Island |aw, was

warranted in refusing to reward the Trust for its "uncl ean hands."

See, e.g., CQullen v. Tarini, 15 A 3d 968, 975, 979 (R 1. 2011)

(affirmng lower court's finding that, in equitable suit regarding
real property, defendants had cone to court w th uncl ean hands and
this could have been a basis for rejecting their affirmtive
def enses). The court could reasonably view the record as
denonstrating that the Trust did not pay the premumfromits own
funds; indeed, it had no funds. The paynent was funded by the | oan
fromlnperial meant to perpetrate the fraud. |[|f PHL were ordered
to refund all or part of the premumto the Trust, the Trust woul d
be enriched with noney that it never had in the first place. That
is, the Trust would not be placed back in its pre-contract
position, but in a better position, while PHL would be worse off
than it would have been had the contract never existed. o,

whet her or not the Trust would be put in a better position,?!? as

11 The district court denied PHL's notion for attorneys' fees,
PHL Variable, 889 F. Supp. 2d at 284, and as such we interpret the
court's award of special damages to include expenses incurred by
PHL ot her than anmounts paid to its attorneys in this action.

21t is worth noting that, under the terns of the Arended and
Rest at ed Trust Agreenment, the Trust woul d be obligated to turn over

any premum refund to Inperial. If it did so, the refund would
result in an inequitable windfall to Inperial rather than to the
Trust itself. Inperial has already received a ki ckback of $67, 025

fromRai none's conm ssion, and the entire refunded prem umwoul d be
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between the Trust and PHL it was entirely equitable to i npose the

costs of the fraud on the fornmer. See Randall v. Loftsgaarden, 478

US 647, 663 (1986) ("[I]Jt is nore appropriate to give the
defrauded party the benefit even of windfalls than to let the

fraudul ent party keep them"™ (quoting Janigan v. Taylor, 344 F. 2d

781, 786 (1st Cir. 1965)) (internal quotation marks omtted)). The
flexibility of equity is designed to avoid unjust results.

Next, the Trust argues that the district court's decision
vi ol ated Rhode Island's election of renedies rule. Under Rhode
Island |aw, a party who asserts that a contract was procured by
fraud can choose either to seek rescission of the contract or to

affirmthe contract and sue for damages. See LaFazia, 575 A 2d at

184. The Trust asserts that the district court's order, which both
grant ed resci ssion and awar ded damages, ran afoul of this rule. 1In
its view, once PHL obtained rescission, it was barred from seeking
any damages.

Again, the Trust msstates the |aw The election of
remedies rule sinply does not apply in this case. PHL did not seek

damages on the Policy: that is, it did not affirmthe contract and

then file an action on that contract, seeking contractually based

damages. Instead, PHL elected its equitable renmedy of rescission,

nore than the original principal anount of its loan to the Trust
($189,000). Inperial would thus realize a profit of up to $70, 025
on the fraudul ent transaction, while PHL woul d be worse off than it
began.
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and, consistent with the purposes of rescission, sought only such
damages as would return it to the position it would have been in

had it never entered the contract. Cf. FUD's, Inc. v. State, 727

A 2d 692, 696-97 (R 1. 1999) (citing Justice Story for the
proposition that noney danages are available in cases at equity
when they are "incidental" to the equitable relief sought (quoting

2 Commentaries on Equity Jurisprudence 8 794, at 1-2 & n.1 (12th

ed. 1877))); RI. Dairy Queen, Inc. v. Burke, 187 A 2d 521, 526

(R 1. 1963) (sane). The danmges that the district court awarded in
this case were for expenses incidental to the rescinded contract,
and reinbursenent for those expenses was necessary to craft an
equi tabl e renedy that would nmake PHL whol e.

Finally, the Trust argues that the district court's
deci sion was contrary to Rhode Island | aw holding that a party who
has an adequate renedy at |aw cannot seek relief in equity. See

Kocon v. Cordeiro, 200 A.2d 708, 710 (R 1. 1964). The Trust

all eges that PHL had an adequate renedy at |aw because it could
have sued Rai none to recover the commssion it paid him However,
Rhode Island |aw also provides that, in order to defeat equity
jurisdiction, the renedy at |aw nust be "as certain, pronpt,
conplete and efficient as can be granted by a chancellor.” Id.
The evi dence does not support a conclusion that any all eged renedy

at | aw woul d neet this standard.
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First, PHL was clearly entitled to invoke the court's
equity jurisdiction by seeking rescission of the Policy: no award
of damages agai nst any party involved in procuring the Policy would
have adequately conpensated PHL for the prospect of having to pay
a death benefit of $5 mllion. Once PHL was properly before the
court on its claim for rescission, the court had authority to
"proceed to determne any other equities existing between the
parties which are connected with the main subject of the suit,"
Sparne, 90 A 2d at 923 -- including the special damages associ at ed
with the Trust's role in the fraud.

Further, the Trust has not put forth any evi dence to show
that PHL's supposed renedy at |aw against Rainone is at all
"certain" or "conplete.” PHL has alleged that Rainone is judgnent-
proof, and the Trust has not argued to the contrary. See Thew
Shovel Co. v. McCorm ck, 166 A. 354, 355 (R I. 1933) (hol ding that
cl ai magai nst insol vent estate woul d be "neither a conplete nor an
adequate renedy" at law). Additionally, if the Trust believed that
Rai none — or Bowie, or Vianello, or Inperial -- was the party
liable to PHL for the conpany's |osses, the Trust could have
i npl eaded any one or nore of those parties in this action.

B. Fraud

The Trust first argues that the issue of fraud was

entirely irrel evant once the Trust agreed to rescission, since, on

the Trust's view, return of the prem umshoul d have been automatic
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upon rescission regardless of other circunstances. G ven our
determ nation that the Trust m sconstrues Rhode |sland rescission
law, we |ikew se reject this argunment.

The Trust then argues that the wuncontested record
evidence was insufficient to find that the Trust engaged in
fraudul ent conduct. The Trust's argunent fails. W need not find,
as the district court did, that the Trust's conduct net the

el enents of common | aw fraud, see PHL Variable, 889 F. Supp. 2d at

281-83, since PHL did not plead a claim of fraud. Rat her, we
conclude that the uncontested evidence showed that there was a
conspiracy, of which the Trust was an integral part, to deceive PHL
into issuing a policy based on false pretenses, and that this
evi dence of the Trust's uncl ean hands justified the equitable award
of special danages to PHL

The Trust asserts that the only representati on Bal di nmade
to PHL on behal f of the Trust was that the statenents in the Apri
28 application were those of the proposed insured and that the
statenents were true to Bal di's "best know edge and belief." Since
Baldi did not know when he signed the application that the
statenents were fal se, the Trust argues, he could not have nade a
fraudul ent m srepresentation.

This argunent is disingenuous at best. First, as he
admtted at his deposition, Baldi had never nmet or spoken to Peter

Bow e at the tinme he signed the application, and Bal di did not see
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Bow e sign the application. He thus had no basis for believing
that the statenents nade in the application were in fact those of
the proposed insured, as he attested wth his signature. Bal di
al so admtted that he nmade no inquiries as to the source or truth
of the representations in the application, so he could not have had
any "knowl edge or belief® as to whether or not those

representations were "full, conplete, and true." See Transitron

Elec. Corp. v. Hughes Aircraft Co., 649 F.2d 871, 875 n.6 (1st Cr.

1981) (noting that "[o]rdinary fraud enbraces a nmateria

m srepresentation in which the maker has no basis for belief, as

well as that which he knows to be false" (enphasis added)).
Finally, no later than May 26, 2008, when he signed the | oan
agreenent with Inperial, Baldi knew that Bowi e was not the one
paying the Policy premuns, as both the application and the
Statenent of Cient Intent had attested. Yet Bal di nade no attenpt
to correct this known m srepresentation. |nstead, he participated
in the schene to have Inperial secretly take an interest in the
Policy, while keeping hinself as uninfornmed as possible about the
transacti ons.

The Trust al so argues that PHL relied only on the earlier
February 28 application, not signed by the Trust, in conductingits
underwriting, and thus that any representations nmade by the Trust
were irrelevant to PHL's damages. While it is true that PHL began

its underwiting on the wearlier application, the April 28
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application repeated all of the sane statenments on which PHL had
based its underwiting -- including Bow e's career, inconme, and net
worth. By signing that application on behalf of the Trust, Baldi
averred that all of that information was true to the best of his
knowl edge. The Policy Acceptance Form which Bow e al so signed on
behalf of the Trust, specifically recognizes the April 28
application as the operative one for the Policy: the form states
that "[t]here is no coverage under application #0L4250.1 dated
02/ 29/ 2008." Further, in addition to the April 28 application
Baldi signed the Statenment of Cient Intent and the Policy
Acceptance Form the former docunent included additional assurances
that Bowie would pay the premuns, and the latter confirned that
the representations in the application continued to be true.

The Trust's argunent attenpts to avoid the conclusion,
i nescapable fromthe record evidence, that Baldi, Bow e, Rainone,
and I nperial were part of a common fraudul ent schene that sought to
obtain for Inperial a life insurance contract that Inperial could
not have purchased on its own. The m srepresentations by all of
these parties, working in concert, led PHL to issue a policy on
fal se pretenses and to incur costs associated with that policy.

G ven these findings, there was no error in the district
court's weighing of equities that led it to conclude that PHL was
entitled to retain the Policy prem umas special damages. See PHL

Vari able, 889 F. Supp. 2d at 282-83.
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| V.
The district court's grant of sunmary judgnent in favor
of PHL, including its order allowwing PHL to retain the Policy

premum is affirned.
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