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BARRON, Circuit Judge. Petitioner Juan Carlos Shul -

Navarro, a native and citizen of El Salvador, seeks review of a
Board of Inmmgration Appeals decision that dism ssed his appea

froman Inmmgration Judge's order that would renmove himfromthe
United States.! The key i ssue concerns whet her Shul showed that he
qualifies for a special status that -- due to a determnation the
Attorney Ceneral nade about unsafe conditions in his honme country
-- woul d afford hi mprotection frombei ng sent back to El Sal vador.
Because neither the Board nor the Immgration Judge provided a
sufficient explanation for finding that Shul failed to nmake that
necessary show ng, we vacate and remand for further proceedi ngs.

l.

Shul entered the United States wi thout inspection at an
unconfirmed tinme, and on May 14, 2001 he submitted an application
for what is known as "tenporary protected status." That status
affords aliens protection fromrenoval fromthe United States upon
a determnation by the Attorney Ceneral that conditions in the
alien's hone country prevent the alien's safe return. 8 U S. C. 8§
1254a. The Attorney General made the triggering designation about

Shul's hone country, El Salvador, after two |arge earthquakes

! The Board also dismssed Shul's "notion to reconsider,"
which it treated as a notion to remand given the notion's

subm ssion during the pendency of the appeal. 1In his petition to
this Court, Shul failed to address the Board's rational e in denying
the notion or even to nention the notion at all. The issue is

t herefore wai ved. See Dawoud v. Hol der, 561 F.3d 31, 37 (1st Gr.
2009).
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struck that country. Designation of El Salvador Under Tenporary
Protected Status Program 66 Fed. Reg. 14,214 (Mar. 9, 2001).

As a result of that designation, Shul may qualify for
tenporary protected status by show ng, anong ot her things, that he
has ties to the United States that started to run from certain
dates that had been set by the Attorney GCeneral. Mor e
specifically, Shul rmust show (1) that he has been continuously
physically present in the United States since the effective date of
the Attorney GCeneral's designation of El Salvador as a country
whose nationals may qualify for tenporary protected status, and (2)
that he has continuously resided in the United States as of a
separate date that the Attorney CGeneral also designhated. 8 U S. C
8 1254a(c)(1)(A); Designation of El Salvador Under Tenporary
Protected Status Program 66 Fed. Reg. 14,214 (Mar. 9, 2001). By
virtue of the Attorney Ceneral's designations regarding E
Sal vador, Shul nust prove continuous presence in this country as of
March 9, 2001 and continuous residence as of February 13, 2001.

Bef or e deci di ng whet her to grant Shul tenporary protected
status, the Departnent of Honeland Security requested that he
provi de addi ti onal supporting docunentation. Shul did so, but the
Departnent denied Shul's application on Novenmber 13, 2003. Shul
was then not served with a Notice to Appear for renoval proceedi ngs
until 2009. At that point, Shul filed a renewed application for

tenporary protected status with the immgration court. Although



Shul provided new evidence at that time, the Inmgration Judge
li ke the Departrment, found his showing insufficient.? Shul thus
appealed to the Board of Immgration Appeals, which reached the
sane result.

.

Nei ther the I mm grati on Judge nor the Board set forth as
preci sely as we m ght wi sh the exact basis for their judgnent that
Shul does not qualify for tenporary protected status. The
anbiguity, such as it is, concerns the scope of that judgnent. W
first nust decide, therefore, what the agency decided so we can
determ ne what we nust review. Specifically, we nust resolve
whet her the I mm gration Judge and the Board determ ned only that
Shul failed to show he was in the United States early enough to
qualify for tenporary protected status or whether they also
determned that, even if he was in the United States in tine, he
failed to show that he maintained a sufficient connection to the
country in the nonths and years that followed. W thus begin by
parsi ng the agency's decisions wwth this questionin mnd. See SEC

v. Chenery Corp., 332 U. S. 194, 197 (1947) ("If the admnistrative

actionis to be tested by the basis upon which it purports to rest,

that basis nmust be set forth with such clarity as to be

2 The I mm gration Judge al so deni ed Shul's vol untary departure
claim citing to Shul's conviction for marijuana possession,
numerous arrests between 2003 and 2007, and association with a
violent street gang. Shul does not challenge this discretionary
deci si on.
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understandable. . . . In other words, 'W nust know what a deci si on
means before the duty becones ours to say whether it is right or

wong.'") (quoting United States v. Chicago, M, St. P. & P.R Co.,

294 U.S. 499, 511 (1935)).
A
W start with the opinion of the Immgration Judge
because the Board affirmed her decision "for the reasons" that she

provi ded. See Matovu v. Holder, 577 F.3d 383, 386 (1st Cir. 2009).

The introduction to the Inmmgration Judge's analysis nmakes cl ear
she made at |east one finding: nanely, that, in her view, the
earliest "reliable" evidence "showng [Shul] in the United States
is his filing of" his initial application for tenporary protected
status "on May 14, 2001." In our view, the rest of her analysis
nmost naturally reads as an explanation of why she believes the
evi dence Shul submitted fails to support a contrary findi ng on that
one key point. And, for that reason, we read her opinion -- as
well as the Board's opinion affirmng it -- to rest solely on that
factual finding and not on an additional and independent finding
that, even if Shul were in the country earlier, his ties to this

country thereafter were insufficiently continuous. Cf. Waweru v.

Gonzal es, 437 F.3d 199, 204 (1st Cr. 2006) (explaining that
"clarity is a matter of degree,” and, as such, "the nornmal

gquestion[s]" upon revi ew of agency action are "whet her the evi dence



supports the concl usi on and whet her the agency's basic rationale is
cl ear enough to permt review').

The structure of the I mm gration Judge's opi ni on supports
thi s reading. She begins the introduction to her analysis by
stating that the Departnent of Honmeland Security's "finding" that
Shul does not qualify for tenporary protected status should be
af firnmed. She also states that, in her view, Shul's initial
application for tenporary protected status represents the "earli est
evidence that is reliable" about his presence in this country. She
then notes that Shul did testify that he arrived in the United
States earlier. Specifically, she explains that Shul testified
that he entered the United States in Septenber 1999 -- "exact date
unknown" -- and that "he never left." But she concludes the
introduction to her analysis by stating that Shul "has no
docunent ary proof of such" and that "conflicting evidence in the
record” |eads her to "have sone concerns about the credibility of
his testinony."

In light of this set up, the paragraphs that follow in
the I mmgration Judge's opinion appear to represent an effort to
detail the deficiencies in Shul's evidence of being in the United
States prior to May 14, 2001. In the first several of those
par agraphs, for exanple, the Immgration Judge focuses on her
concerns about Shul's effort to provide docunentation for his

cont enti on.



The Immgration Judge begins with a paragraph that
describes two letters Shul submtted from the East Boston
Nei ghbor hood Health Center. One letter, dated June 18, 2003,
states that Shul initially registered with the health center on May
31, 2002. It lists no additional dates of service on which Shul
was "subsequently . . . seen" by the health center. But the other
letter is, on its face, nore helpful to Shul's effort to show he
was inthe United States earlier than May 14, 2001. Dated June 23,
2011, this letter lists August 16, 2000 as when Shul initially
registered with the health center. In addition, it states Shul was
"subsequently . . . seen" by the health center once in each 2001,
2002, 2003, 2004, 2005, and 2010.

The I mm gration Judge concludes in the next paragraph,
however, that Shul was "unable to adequately explain the
i nconsistencies" in the two letters. Furthernore, she notes that
the letters do not accord with other parts of Shul's testinony.
Despite Shul testifying that he had appendi x surgery in or around
2007, for exanple, the Immgration Judge observes that neither
letter lists an entry near that date. And while she notes that "it
is possible [Shul] was seen el sewhere,"” she states that "if his
treatnent was at the [health center] it should have appeared on
this form"

In the very next paragraph of the opinion, the

| Mm gration Judge expresses the further concern that "[n]o



underlying nedical records were presented to corroborate [ Shul]
having registered as the health center in August 2000 or having
been seen in July 2001." And she adds that Shul "gave the
i npression” that he had infornmed the health center that "he needed
information regarding earlier dates than had been placed in the
first letter issued by the health center,” although the I nm gration
Judge did acknow edge that "Shul was sonewhat vague in his
testimony on that point."

These inconsistencies, and other concerns, thus seemto
be set forth in order to support the Immgration Judge's deci sion
to discount the significance of the 2011 letter. And because that
letter, if credited, would constitute reliable evidence that Shu
was inthe United States before May 14, 2001, the I mm grati on Judge
appears to be pointing tothis "conflicting evidence in the record”
as a reason to doubt Shul's testinony that he actually arrived in
the United States nuch earlier than May of that year.

The next to |ast paragraph of the Inmgration Judge's
anal ysis once again appears to focus on what the evidence shows
about where Shul was during the period prior to May of 2001. This
paragraph discusses the absence of corroborating evidence for
Shul's testinony -- testinony about which, the Inmgration Judge
states, she has "serious doubts.” |In particular, the Immgration
Judge points to the fact that Shul had failed to i ntroduce evi dence

fromeither his nother (wth whom he allegedly lived in 2001) or



brother (with whom he allegedly entered the country in 1999) to
corroborate his clains. She also explains that Shul submtted no
rent checks or other evidence to support his claimthat he began
paying rent in Boston in 2001. Finally, she notes that no nedi cal
or tax records were introduced that substantiated Shul's claimto
having been in the United States in 2001.

The I nmm gration Judge concl udes her discussion of Shul's
application by stating that Shul had not nmet his burden to prove
"that he was residing in the United States on February 13, 2001,
and mai nt ai ned conti nuous physical presence since March 9, 2001."
In isolation, that sentence mght be read to suggest that the
| mm gration Judge was actually maki ng two i ndependent findings --
first, that Shul was not residing in the United States as of
February 13, 2001, and second, that even if he was, he failed to
show that he "maintain[ed] continuous physical presence"” in the
country from March 9, 2001 on. But in the context of the
| mrm gration Judge's analysis as a whole, we do not believe that is
a fair reading. W instead conclude that the sentence nust be read
to have a nore limted scope.

The sentence sets forth a conclusion that necessarily
follows fromthe one factual finding that the I mm gration Judge did
clearly make -- namely, that Shul offered no reliable evidence to
show that he was even in the United States prior to May 14, 2001.

After all, May 14 cones after both February 13 and March 9. Thus,



if the Immgration Judge is right that no reliable evidence shows
Shul to have been in the United States before May 14, then Shul
necessarily failed to show both that he was resident in the United
States as of February 13, 2001 and that he mai ntai ned a conti nuous
physi cal presence from March 9 on.

The Board's decision affirmng the Inmmgration Judge
| ends additional support to our reading. Its three-paragraph
opinion begins by stating the basic facts of the case. The
i ntroductory paragraph also states that the Inmgration Judge
"determ ned that the respondent did not satisfy his burden of proof
that he was residing in the United States on February 13, 2001, and
mai nt ai ned conti nuous physi cal presence since March 9, 2001." But
in the next and only paragraph of the opinion that addresses the
merits of the Immgration Judge's analysis, the Board focuses
solely on the finding that Shul was "unable to establish having
resided in the United States as of February 13, 2001." The Board
thus nmakes no separate assessnment of whether, if Shul had
established that fact, his evidence woul d have been enough to show
the kind of continuous ties the law requires of those seeking
tenporary protected status.

B

Having determned that the only finding before us

concerns Shul's proof about whether he was in the country before

May 14, 2001, we now exam ne whet her the Board erred in making it.
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In doing so, we are mndful that we owe deference to an agency's

factual determ nations. See Waweru, 437 F.3d at 203. But we are

also mndful that, in reviewing for "substantial evidence," we
still nust consider the "whole record." @Gilius v. |I.NS., 147
F.3d 34, 44 (1st Cr. 1998). W do not |ook, therefore, only to
the evidence that supports the agency's conclusion and then
determ ne whether it, standing alone, is "substantial." |nstead,
we consi der that evidence al ongsi de evi dence that may poi nt towards
a contrary conclusion and then determ ne whether, considered as

whol e, the record supports the agency's finding. See Mikamusoni v.

Ashcroft, 390 F.3d 110, 119 (1st G r. 2004).

In light of these principles, we cannot say that the
finding belowis supported by substantial evidence. In additionto
t he June 2003 and June 2011 letters di scussed above, Shul subm tted
another letter from the East Boston Nei ghborhood Health Center
Dat ed Septenber 19, 2000, this letter states that it is acconpani ed
by Shul's health plan card, and the letter directs Shul to call the
health center should he have any questions or concerns.® This
letter thus plainly seens to indicate not only that Shul was in
Boston as of Septenber 2000, but also that he was sufficiently

established there to have sought out and received a fornmal

® The original version of the Septenber 19, 2000 letter is in
Spani sh. Pursuant to immgration court rules of procedure, Shul
submitted to the inmmgration court a notarized English translation
in addition to the original. See 8 CF.R § 1003. 33.
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connection to this health care provider. But neither the
| mrm gration Judge nor the Board nentioned, |et alone discussed,
this letter. And they failed to do so even though it plainly
appears to contradict the only finding made bel ow. that Shul was
not in the United States before May 2001.

Perhaps both the Immgration Judge and the Board

consci ously di sregarded the Septenber 2000 letter and did so for a

sufficient reason. |If so, they provided no explanation of their
reasoning -- or even an indication that they considered the letter
at all. We thus cannot conclude that the record as a whole

supports the one finding on which the agency appears to have based

its judgnent.* See Gilius, 147 F.3d at 44 (agency nust "'set

forth'" basis for its decision ""with such clarity as to be

under st andabl e, " and revi ewi ng court "' nust judge the propriety of

4 The Imm gration Judge's opinion could be read to inply that
the health center's record-keeping is insufficiently reliable to
provide a reason to trust the June 2011 letter. But even if we
assune that is so, the 2000 letter is not a reconstruction of past
events. Rather, it was sent to Shul contenporaneously with his
receipt of a health card. Unlike the 2003 and 2011 letters
therefore, it reflects areal-tinme artifact of atie to the health
center that Shul had apparently just then established. In fact, if
anything, the 2000 letter -- delivered to Shul before he had even
initiated his application for tenporary protected status -- would
seemto corroborate the June 2011 letter's listing of August 2000
as the date of Shul's registration. That timng for his initial
registration would seemto conport with the health center sending
hima health plan card in early Septenber. That said, whatever the
fair inmport of the 2000 letter mght be, including what it may
suggest about the reliability of the 2011 letter, is not for us to
say in the first instance. See Hernandez-Barrera v. Ashcroft, 373
F.3d 9, 22 (1st G r. 2004) (agency nust decide factual issues "in
the first instance").
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[adm nistrative] action solely by the grounds invoked by the

agency'") (quoting Chenery, 332 U S. at 196); cf. Turcios V.

I.N.S., 821 F.2d 1396, 1399 (9th Gr. 1987) (immgration judges
should "offer 'a specific, cogent reason for [their] disbelief'")

(quoting Danmize-Job v. I1.NS., 787 F.2d 1332, 1338 (9th Grr.

1986) ).

In reaching this conclusion, we accept that the
| mrm gration Judge had "serious doubts"” about the credibility of
Shul's testinony. The I mm gration Judge occupi es "t he best vant age
point from which to assess the wtnesses' testinonies and
deneanors,"” and "we accord significant respect to these wtness
credibility determ nations." Cuko v. Mikasey, 522 F. 3d 32, 37 (1st
Cir. 2008). But we do not see why the Inm gration Judge's doubts
about Shul's credibility -- "serious" though they were -- provide
a sufficient basis for discounting the reliability of the
information contained in a letter sent directly by the health
center.

The 2000 letter, like the one sent in 2011, appears on
health center |etterhead, and the health center appears in the
signature bl ock. Neither the Board nor the I mm gration Judge raise
any doubts about its authenticity, nor does the record provide the
basis for any. And while the Imm gration Judge's opinion could be
read to raise the concern that the 2011 letter was produced only

upon Shul asking for sone indication of earlier ties to the health
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center than the 2003 letter fromthe health center showed, that
sane concern woul d not apply to the 2000 letter. That |etter was,
as we have noted, sent before Shul had even applied for tenporary
protected status. It thus appears to have been sent for reasons
entirely unrelated to Shul's effort to prove residency. As a
consequence, this case would seemto be one in which, contrary to
the Imm gration Judge's and the Board's finding, the petitioner's
testinmony "did appear to be corroborated by specific docunentary
evidence." @Gailius, 147 F.3d at 45.
[T,

In short, both the I mm grati on Judge and the Board fail ed
to explain adequately the only finding they expressly made in
considering Shul's application for tenporary protected status: that
Shul failed to provide "reliable"” information that he was even "in"
the United States as of May 14, 2001. For that reason, we nust
vacate the Board's decision affirmng the I nm gration Judge's order
and remand to the Board for further proceedi ngs consistent with
t hi s opi ni on.

On remand, the Board nmay seek to explain why --
not wi t hst andi ng t he Septenber 2000 | etter and the corroboration of
it that the 2011 letter seens to provide -- Shul was not in the
country soon enough to be eligible for tenporary protected status.
Al ternatively, the Board may address the di stinct i ssue of whet her,

even if Shul was in the country at that tinme, he failed to showthe
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kind of continuous ties thereafter that the | aw requires of those
applying for tenporary protected status. Such a determ nation
woul d need to rest on a review of the evidence that bears on that
di stinct issue. That determ nation would al so need to consi der the
evidence in light of the fact that "brief, casual, and innocent
absences from the United States" do not disrupt continuity of
presence or residence. 8 US. C 8§ 1254a(c)(4) (A, (B). But
however the Board chooses to proceed, "[i]t is not the role of this
court to determine in the first instance whether [Shul] net his
burden” to prove eligibility for tenporary protected status.

Her nandez-Barrera v. Ashcroft, 373 F.3d 9, 22 (1st Cr. 2004). W

instead nmust confine our review to the reasons the agency itself
actual ly gave for its decision -- reasons which, we have expl ai ned,
were not adequate in this instance. Accordingly, the decision of

the Board is vacated and remanded.
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