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LYNCH, Circuit Judge. The convictions underlying this

appeal arise from a government criminal prosecution of alleged
misconduct related to college admissions. The government alleged
that Rick Singer -- a college admissions consultant -- and his
clients engaged in various forms of bribery and fraud to help
secure those clients' children's admission to competitive
universities. Singer, who pleaded guilty in a separate case to
multiple charges! and cooperated with the government's
investigation, is not a defendant here, and his culpability is
well established.

The defendants-appellants in this case are two parents,
Gamal Abdelaziz and John Wilson, who hired Singer. Both men agreed
with Singer to make payments purportedly to university accounts in
exchange for wuniversity employees' securing their children's
admission as athletic recruits -- a path to admission Singer
referred to as the "side door."? Their defense at trial and on
appeal is that they believed Singer's services and the side door

to be legitimate and that they acted in good faith.

1 Singer pleaded guilty to conspiracy to commit
racketeering, see 18 U.S.C. § 1962(d); conspiracy to commit money
laundering, see id. § 1956 (h); obstruction of Jjustice, see id.

§ 1512 (c) (2); and conspiracy to defraud the United States, see id.
§ 371.

2 Singer contrasted this side door with the "front door"
(admission on merit) and the "back door" (admission through large
"institutional advancement" donations).



The government charged Abdelaziz and Wilson with
multiple offenses based on their work with Singer. It alleged
that both defendants had participated in an overarching conspiracy
not only with Singer but also with other Singer clients to
corruptly influence university employees through payments to
university accounts, in violation of the federal programs bribery
statute. See 18 U.S.C. § 666. It further alleged that Abdelaziz
and Wilson conspired with other parents to commit two types of
mail and wire fraud: honest services fraud, by using their payments
to deprive the universities of the honest services of their
employees, and property fraud, by depriving the universities of
property in the form of "admissions slots." See id. §§ 1341, 1343,
1346, 1349. It also charged Wilson with several substantive counts
of federal programs bribery and wire fraud, and with filing a false
tax return in connection with his payments through Singer. See 26
U.s.C. § 7206(1).

A jury convicted both Abdelaziz and Wilson of all
charges. The defendants challenge those convictions on a number
of grounds. They contend that payments to university accounts
cannot violate § 666 or constitute honest services fraud because
the payments were intended for accounts owned by the
universities -- the alleged victims of the scheme. They argue
that the property fraud theory is invalid because admissions slots

are not property, or, in the alternative, that their convictions



must be vacated because the district court erred by instructing
the Jjury that admissions slots are property as a matter of law.
And they argue that the government proved only a narrower
conspiracy than the one alleged by the indictment and that this
variance prejudiced them on all counts. Wilson also asserts that
various forms of trial error require us to vacate his conviction
for filing a false tax return. Our task in this appeal is to
assess these arguments and determine whether the charged conduct
falls within the specific crimes of which these defendants were
convicted and whether the manner in which this case was charged
and tried unacceptably deprived these two defendants of a fair
trial on their own conduct, rather than the conduct of others.
Nothing in this opinion should be taken as approval of the
defendants' conduct in seeking <college admission for their
children.

We reject the defendants' argument that payments to
accounts controlled by the alleged victim of a bribery scheme
cannot violate § 666, which lacks any basis in the provision's
text, and so deny their request for judgment of acquittal on that
basis. And we affirm Wilson's conviction for filing a false tax
return.

We do hold that the government's honest services theory
is invalid as a matter of law under the Supreme Court's decision

in Skilling v. United States, 561 U.S. 358 (2010), and that, on




the arguments offered by the government, the district court erred
in instructing the jury that admissions slots constitute property.
Accordingly, we vacate the defendants' mail and wire fraud
convictions. We also hold that the government failed to prove
that Abdelaziz or Wilson agreed to join the overarching conspiracy
among Singer and his clients charged in the indictment, and that
this variance prejudiced the defendants by allowing the government
to introduce a significant amount of powerful evidence related to
other parents' wrongdoing in which these defendants played no part,
creating an unacceptable risk that the jury convicted Abdelaziz
and Wilson based on others' conduct rather than their own. On
that basis, we wvacate the conspiracy convictions and Wilson's
substantive convictions under § 666.3
I. Background

We begin by laying out the basic facts and procedural

history. We elaborate on this background information as necessary

in our analysis of the legal issues.

3 We acknowledge and thank the amici curiae for their
submissions in this case. Eleven former U.S. Attorneys, five
criminal law professors, and the National Association of Criminal
Defense Lawyers and the American Board of Criminal Lawyers filed
briefs in support of Wilson.



A,
1.

The charges against Abdelaziz stem from his work with
Singer in 2017 and 2018 to secure his daughter's admission to the
University of Southern California ("USC"). Abdelaziz had
previously paid Singer to work with his two older children in 2012
and 2013; the government does not argue or cite any evidence that
these 2012 and 2013 services for Abdelaziz's children were
improper.

It is undisputed that Abdelaziz agreed with Singer in
approximately June 2017 to pursue side-door admission to USC for
his daughter. Abdelaziz maintains that he believed this option to
be at 1least tacitly approved by the school and to entail
"preferential admissions treatment to students like [Abdelaziz's
daughter] who could assist athletic teams as practice players or
team managers and whose ©parents donated to the athletic
department." At the time, Abdelaziz's daughter had not played
competitive basketball in over a year; she had played for her
school's junior varsity team until January or February 2016 but
had stopped playing after failing to make the varsity team. A USC
admissions officer testified that Abdelaziz's daughter was also
not an academically competitive applicant outside the athletic

recruitment process.



On July 16, 2017, Singer sent Abdelaziz an email with
the subject line "For Me to complete USC athletic profile" that
requested information about Abdelaziz's daughter's scholastic and
athletic accomplishments, including "If they play the sport-
Basketball," "Accolades if they have them," and "Action Picture."
Abdelaziz forwarded the email to his wife, but the record does not
otherwise show any response. Eleven days later, Singer emailed
Abdelaziz again to request "an action photo or two of [Abdelaziz's
daughter] playing basketball." Abdelaziz responded: "Got it." He

then sent Singer five photos of high school girls' basketball

games, four of which -- as Abdelaziz represents in his brief and
the government does not dispute -- contained his daughter, and one
of which did not. The file names for the photos used generic

letters and numbers (for example, "DSC 0007.JPG") and differed

only in the numbers. Singer responded: "We will use this one."
His email identified the chosen photo -- the one that did not
contain Abdelaziz's daughter -- only by the file name.

Singer instructed one of his associates to prepare the
profile. The associate did so; the result included the photo
Singer had selected and various Dbasketball statistics and
accolades that the associate 1invented and that Abdelaziz's
daughter had not earned. Singer sent this profile to Abdelaziz in

early August, together with a message from his associate: "Let me



know i1if you want me to add any other awards to her profile or if
you think that is enough."

As he did at trial, Abdelaziz disputes whether he saw
this message. Singer originally sent the profile to
gamalaziz@cox.net. This address generated an automatic reply that
stated: "Please be advised that I have changed my e-mail address
to gamalaziz797@gmail.com." An FBI agent testified that he was
not aware of any evidence that Abdelaziz opened or responded to
the message, although Abdelaziz later responded to messages Singer
sent to the same cox.net address, having apparently forwarded them

to the gmail.com account mentioned in his automatic reply.

The next day, Singer also sent the profile to
amalaziz797@gmail.com -- the address mentioned in the automatic
reply, but without the opening "g." The same FBI agent testified

that, because o0of the typo, this message would be "off in
cyberspace."
Singer then sent the profile to an administrator in the

USC Athletics Department who had agreed with Singer to facilitate

Abdelaziz's daughter's side-door admission. That administrator
added additional falsehoods to the profile -- including a photo of
a different girl. This version of the profile became the basis

for the profile presented to "Subco," a subcommittee of USC

admissions officers responsible for overseeing admission of



athletic recruits. Based on this profile, Subco considered and
approved Abdelaziz's daughter's admission on October 5, 2017.

On October 10, the same athletics administrator who
revised Abdelaziz's daughter's profile sent Singer a letter from
the Dean of Admissions conditionally admitting Abdelaziz's
daughter as a recruited athlete, pending her submission of a full
application packet and other administrative tasks. Singer emailed
this letter to Abdelaziz the same day.

In early November, Abdelaziz forwarded the letter to a
Singer employee, together with an email that stated: "[Singer]
asked that we work with you to complete USC's application . . . ."
Abdelaziz later exchanged emails with this employee, Singer, and
another Singer associate about his daughter's application. In
these emails, Singer noted that it was important for the
application to discuss "basketball as apassion [sic]." Abdelaziz
later "reminde[d]" the others of this "direction" when it came
time to edit his daughter's application essays.

In early January 2018, Abdelaziz's daughter sent
Abdelaziz and the Singer employee an application essay in which
she described "[t]lhe Dbasketball court [as her] art studio" and
wrote: "Whether I am playing alone or in a pickup game with friends
or in front of a crowd of two hundred people at school, I feel an
enormous release from my everyday life when I am on the court."”

Abdelaziz responded in the same email thread that he had "read



[his daughter's] essays," and opined that "overall [they
were] . . . good." His daughter had not played on the school
basketball team for nearly two years at the time. The Singer
employee submitted Abdelaziz's daughter's USC application the
following day.

Abdelaziz and the government agree that Abdelaziz's
daughter was formally admitted in March 2018, although they do not
cite any exact date in the record.

On March 16, 2018, a foundation run by Singer sent
Abdelaziz an invoice for $300,000,% purportedly for a "[plrivate
[clontribution." Abdelaziz wired that sum to the foundation ten
days later. Where that money ultimately went is unclear from the
record, but an FBI agent testified that Singer's "general pitch
[to parents] was that [a side-door payment] was a donation to a
program, " and government counsel acknowledged at trial that Singer
told Abdelaziz the payment would go to a university account. The
government does not argue on appeal that the jury could have found
that Abdelaziz intended the payment to go to any USC employee
personally.

Abdelaziz's daughter enrolled at USC in fall 2018. She
never played for or otherwise associated with the women's

basketball team.

4 Singer ran both a for-profit business, The Key, and a
nonprofit foundation, The Key Worldwide Foundation.



In September 2018, the FBI approached Singer, and he
agreed to cooperate with the government's investigation of his
clients and university insiders. As part of this cooperation
agreement, Singer made various recorded calls at the government's
direction.

The government cites two such calls involving Abdelaziz.
The first occurred on October 25, 2018. During the call, Singer
told Abdelaziz that his foundation was being audited and that the
IRS had "asked . . . about" Abdelaziz's payment. Singer further
stated that he was "not going to tell the IRS anything about the
fact that your $300,000 . . . was paid to . . . [an athletics
administrator] at USC to get [Abdelaziz's daughter] into school

even though she wasn't a legitimate basketball player at that

level." Abdelaziz responded: "OK." Singer asked: "You're OK with
that, right?" Abdelaziz answered: "Of course." A moment later,
he added:

No, I -- I mean, I -- you know, I mean

my intention was to, uh, donate the money to

the foundation and, uh, what -- you know, and

then from there obviously, uh -- I don't

think -- Uh, do they have the intention of

reaching out to the people that sent those
payments?

Singer said he did not know and that he "wanted to make sure our
stories are correct." He told Abdelaziz that he was "going to

essentially say that [the] $300,000 payment . . . was made to our



foundation to help underserved kids," and "wanted to make sure
[Abdelaziz was] OK with that." Abdelaziz replied: "I am."

In the same exchange, Singer told Abdelaziz that the USC
athletics administrator with whom Singer had arranged the side
door had called Singer to say that she "loved" the profile created

for Abdelaziz's daughter and that "going forward, anybody who isn't

a real basketball player that's a female, [she] want[ed] [Singer]
to use that profile." Abdelaziz responded: "I love it."
The second call took place on January 3, 2019. Singer

told Abdelaziz that the same athletics administrator had called
him to "give [him] a heads up" that the Admissions Department had
"asked . . . why [Abdelaziz's daughter] did not show up for Women's
Basketball in the fall," and that the administrator had "told them
that [Abdelaziz's daughter] had an injury." Abdelaziz asked
whether the Admissions Department would ask his daughter about the
situation and whether he needed to "prepare her." Singer stated
that they would not contact Abdelaziz's daughter and that he had
"wanted [Abdelaziz] to know what" the administrator had told the
Admissions Department. Abdelaziz responded: "I will answer the
same, uh, should they call me."
2.
Wilson engaged Singer's services to facilitate side-door

admission for his children on multiple occasions between 2013 and



2019: first for his son, and then, years later, for his twin
daughters.

Beginning in spring 2013, Wilson worked with Singer to
secure his son's admission to USC through the side door as a
purported water polo recruit. Singer explained to Wilson by email
that the USC men's water polo coach was "giving [him] 1 boys slot,"
available on a "first come first [sic]" basis. In response to
Wilson's asking when payment was due, Singer responded: "No payment
of money till [sic] [the USC men's water polo coach] gets a verbal
and written [sic] from admissions . . . ."

Wilson's son did play high school water polo, but his
high school coach testified that he was not a player of the level
ordinarily recruited by USC, a noted water polo powerhouse. In
emails sent at the time, Wilson expressed doubts about whether his
son would fit in on the team, asking Singer whether "it w[ould] be
known that [his son was] a bench warming candidate" and whether
his son would "be so weak as to be a clear misfit at practice,"
and stating that "[olbviously his [son's] skill level m[ight] be

below the other freshmen" and that he "want[ed] to be sure [his

son would] not [be] a lepper [sic]." Singer responded that "the
commitment is to be on the roster |, ] not attend all
practices[;] . . . he will have to attend drug tests and other

mandatory functions for 1 year [but then can] walk away/ frankly

after the 1st semester he can move on."



In August 2013, Singer noted in an email to Wilson that
the water polo coach needed "a player profile so he [could] add
[Wilson's son] to his recruit list and present him to admissions
in October," and that Singer had the necessary materials to create
the profile. Wilson responded: "Great - let me know when [you]
have verified [you] have it all completed and into [sic] [the water
polo coach]." 1In October, Singer updated Wilson: " [The water polo

coach] has [Wilson's son's] stuff and asked me to embellish his

profile more, which I am doing." A few days later, Singer emailed
the profile to Wilson. It misrepresented several aspects of
Wilson's son's athletic qualifications -- for instance, by

erroneously describing him as a captain of his high school team
and listing implausibly fast swim times. Wilson's counsel argued
both at trial and on appeal that the government did not prove
Wilson was aware of the falsehoods 1in the profile. Wilson's
counsel emphasized that an FBI agent whose testimony the government
used to introduce the email containing the profile acknowledged
that he was not aware of emails or other evidence showing Wilson
read or responded to Singer's message, and that the profile listed
the wrong home address and used Wilson's son's SAT scores rather
than his more impressive ACT scores, which Wilson purportedly would

have wanted included.



An assistant water polo coach at USC relied on this
profile to prepare the athletic profile used by Subco to consider
whether to admit Wilson's son.

Subco considered and approved Wilson's son's admission
on February 28, 2014, relying in part on the falsified athletic
profile.

The day after Subco approved his son's admission, Wilson
emailed Singer to "[tlhank[] [him] again for making this happen."
He asked about "the options for the payment" and requested an
invoice "for consulting or whatever from [Singer's business] so
that [Wilson could] pay it from [his private equity firm's]
corporate account." After some further discussion of payment
mechanics, Wilson's firm wired $220,000 to a combination of Singer,
his business, and his foundation on April 7, 2014. The government
does not contend that any USC employee personally received a
portion of this payment. Singer passed $100,000 along to the USC
men's water polo team and, so far as the record shows, retained
the other $120,000.

Wilson's son quit the water polo team after his first
semester at USC.

Several years later, in September 2018, Wilson called
Singer about the possibility of helping Wilson's twin daughters,
then juniors in high school, with their college applications. The

government recorded this call, which took place before Singer began



cooperating with the government, without the participants'
knowledge. Singer explained that for Wilson's daughters to gain
admission to the highly competitive schools they were interested
in "on their own" would require "essentially perfect grades" and

excellent standardized test scores, but added that "if you said

you wanted to . . . go through a different door you clould] do
that." Wilson inquired about "the other door," asking if it was
"like . . . water polo and [a] donation," and Singer explained the

price and availability of admission through the side door at
various universities. Singer informed Wilson that side-door
admission to Stanford or Harvard would cost "a minimum of [$]1.2
million," since a coach would have to "giv[e] up his spot" to a
purported recruit who is "not a good enough athlete[] to compete,"
but would provide a "done deal. Just like with [Wilson's son]."
Singer explained that the sport "d[id]n't matter," saying he "would
make them a sailor or something." Wilson laughed in response.
Wilson observed that they were discussing "big numbers," since
"there's so many people that want to do th[is]," and asked if
"there [was] any way to make [the payments] tax deductible as like
donations to the school." Singer stated that payments would be
deductible as contributions to his foundation.

Wilson and Singer continued to discuss the use of the
side door for Wilson's daughters after Singer began cooperating

with the government. From this point on, Singer's references to



university insiders willing to facilitate side-door admission were
part of a ruse created by investigators.

In a September 29 call, Wilson confirmed that, while his
daughters remained undecided on what schools they wanted to attend,
he was "interested about the side door and that stuff" and asked
what schools and sports were available. Singer assured him that
the side door "is gonna . . . happen where you want it to happen,"
and that crew or sailing might be potential sports options. Wilson
asked: "[W]hat if they're not really that good?" Singer responded:
"[A]lt the end of the day . . . I may be able to go to the sailing
coach and say, 'Hey, this family's willing to make the
contributions. . . . [The child] may not be up to the level you
are, but . . . you're gonna get a benefit, and the family's gonna
get [a] benefit.'" Wilson also asked how the payment would work.
Singer stated that "the money [went] into [his] foundation," and
that he would then "split the money potentially to the coach or
other . . . parties that are at that school that need the
money[.] . . . Or it may go right to the coach, . . . depend[ing]
on the school."

In October, Wilson called Singer to discuss "making some
donations now, whatever -- how that can work." Singer stated that
he worked with "a bunch of schools," including Harvard and Stanford,
on a "first come, first served" basis, and that, "if [he] were to

get a deposit . . . [of] like half a million dollars in the bank,"



they could "figure out where [Wilson's daughters] wanna go" later.
"[H]aving the money already, in advance, [would] make[] it much
easier" because coaches "don't want to give up a spot" unless "the
family guarantee([s] . . . that they're gonna ante up and they're
gonna make a payment." Wilson asked whether his daughters
"actually hal[d] to do th[e] sport"™ or whether "[t]hey could just
go in and . . . be like . . . the scorekeeper[,] . . . water
girl[,] . . . [or] manager." Singer confirmed that they could be
"[m]anager[s] or whatever you want to call 'em," and that Wilson's
daughters were "athletic and . . . big" enough that he could "sell
to anybody that they're athletic enough to be able to take 'em and
there'll be no question." Singer further assured Wilson that, if
he used the side door, admission would be "a done deal.”" Wilson
requested that Singer send him wiring information, and confirmed
with Singer that if he sent "[h]alf a million" he would be "locked
in for 2." Wilson's private equity firm wired $500,000 to Singer's
foundation two days later at Wilson's direction.

Later that month, Singer told Wilson that he had spoken
with Stanford's sailing coach, that the coach was willing to
"guarantee[] a spot for next year," and that Wilson could "have
first dibs" if Singer sent the coach the "[$]500,000 that [Wilson]
wired into [Singer's] account to secure the spot for one of
[Wilson's] girls." Singer also mentioned that he had "asked [the

coach] for a second spot in sailing and [the coach] said he



cl[ould]n't do that because he ha[d] to actually recruit some real
sailors so that Stanford d[id]ln't . . . catch on." Wilson laughed
and said "[r]ight." Wilson asked for more time for his daughters
to decide where they wanted to go, and inquired whether there was
"any news on the Harvard side." Singer promised to get back to
him.>

On November 29, Singer informed Wilson that they had
"got a spot if . . . [Wilson's daughter] want[ed] to go to Harvard."
He claimed that "the senior women's administrator at Harvard [was]
going to give [Wilson's daughter] a spot," in exchange for which
Wilson would "have to give . . . her . . . $500,000" through
Singer's foundation to "fund the senior women's administrator."

He added: "I've already paid [the Stanford sailing coach] the

[S]1500 [thousand] and now we'll give the senior women's
administrator [$]500 [thousand] . . . . [Y]our total's going to be
[$]11.5 [million]. [$1250 [thousand] will come in the spring for

Stanford and [$]1250 [thousand] for Harvard in the spring and

we'll . . . be done." Wilson responded: "OK, great." When Wilson

5 Singer and Wilson covered similar ground in a call a few
days later, in early November. Singer told Wilson: "[W]e got the
Stanford spot. They wanna know if you want it because I have to
pay the coach, um, right away." He reiterated that the coach
"d[id]ln't care if it's a sailor or not." He added that he was

"working" on Harvard, but it would "not happen for several months."
Wilson again asked for more time to figure out which schools his
daughters wanted to attend. He also agreed with Singer that his
daughters "weren't going to get into either" Harvard or Stanford
without the side door.
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asked what sport his daughter would need to play, Singer answered:

"[The Harvard administrator will] figure it out. . . . [I]t doesn't
matter the sport at this point. She will . . . Jjust get her in
through . . . athletics in one of the sports but it won't matter."

Singer also noted that Wilson's other daughter "w[ould]n't have to
sail but we're going to put her through sailing" at Stanford.
Wilson responded that "sailing is actually a logical thing. She
could be even the mascot, whatever, but she knows sailing." He
confirmed that the plan "sound[ed] fantastic" and was "great news."
Wilson's private equity firm wired a further $500,000 to Singer's
foundation on December 11, again at Wilson's direction.

As with Abdelaziz, the government acknowledged at trial
that Singer "told the parents," including Wilson, "that the money
would go to the athletic program at the schools."™ On appeal, it
does not argue that the jury could have found that Wilson intended
any of his payments to go to insiders' personal accounts, rather
than to university-owned accounts related to the insiders'
positions.

B.

On March 5, 2019, a federal grand jury in the District
of Massachusetts returned a single-count indictment charging David
Sidoo -- a parent who had worked with Singer -- with conspiracy to
commit mail and wire fraud in connection with Sidoo's allegedly

having paid Singer to have one of his associates take wvarious
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standardized tests for Sidoo's children. The indictment further
alleged that Singer had also paid his associate "to secretly take
the SAT and ACT for the children of other co-conspirators known
and unknown to the Grand Jury."

Six days later, the government filed a separate criminal
complaint alleging that roughly thirty other parents, including
Abdelaziz and Wilson, had conspired with Singer and others to
commit mail fraud and honest services mail fraud. The complaint
alleged varying forms of misconduct by the named parents; some
were alleged to have schemed to help their children cheat on
standardized tests, while others -- like Abdelaziz and Wilson --
were alleged to have conspired to bribe university employees to
secure their children's admission.

Many of the parents named in the complaint elected to
enter plea agreements with the government. For example, Gordon
Caplan, Agustin Huneeus, and Bruce Isackson -- three parents whose
interactions with Singer would later figure in the evidence at
Abdelaziz's and Wilson's trial -- agreed to waive the requirement
of indictment by a grand jury and plead guilty to various offenses
pursuant to criminal informations.

On April 9, 2019, a grand jury returned a superseding
indictment in the government's case against Sidoo that named as
codefendants eighteen parents from the complaint who had not

entered plea agreements, including Abdelaziz and Wilson. The



government superseded this indictment twice more in the following
months. During this period, four more parents pleaded guilty
without written plea agreements.

The operative fourth superseding indictment in this
case, returned on January 14, 2020, charged fifteen parents with
an overlapping set of offenses. All fifteen defendants were
charged with conspiracy to commit mail and wire fraud and honest
services mail and wire fraud. See 18 U.S.C. §§ 1341, 1343, 1346,
1349. This count alleged an overarching conspiracy among the
defendants and others, including Singer, to defraud two
standardized test firms and five universities -- Georgetown;
Harvard; Stanford; the University of California, Los Angeles
("UCLA"); and USC -- in two alternative ways: first, by depriving
them of property in the form of "standardized tests and test
scores" (for the standardized test companies) and "admission to
the [ulniversities" (for the wuniversities), and second, by
depriving them of the honest services of their employees through
the wuse o0f "bribes and kickbacks." Notably, although the
indictment contained detailed allegations of fraud related to
standardized testing with respect to several other defendants, it
did not allege that either Abdelaziz or Wilson had engaged in or
even been aware of that form of misconduct.

Eleven parents, including both Abdelaziz and Wilson,

were also charged with conspiracy to commit federal programs

- 23 -



bribery. See id. §§ 371, 666(a) (2). The indictment alleged that
the parents had "conspired . . . to bribe agents of USC to secure
their children's admission to that university."

Wilson -- but not Abdelaziz -- was charged with three
substantive counts of wire fraud and honest services wire fraud,
see 1id. §§ 1343, 1346, and two substantive counts of federal
programs bribery, see id. § 666(a) (2), all in connection with his
efforts to secure admission to Harvard and Stanford for his
daughters. In addition, Wilson alone was charged with filing a
false tax return, see 26 U.S.C. § 7206(1), in connection with his
treatment of his payments to secure his son's admission to USC on
his 2014 tax return.®

The defendants moved to dismiss on a number of grounds.
Three of those grounds previewed arguments Abdelaziz and Wilson
now make on appeal: First, the defendants moved to dismiss the
federal programs bribery and honest services fraud charges,
arguing that payments made to the alleged victim of a bribery
scheme -- here, the universities -- cannot constitute bribes.
Second, they moved to dismiss the mail and wire fraud charges
insofar as these charges alleged that the defendants had defrauded

the universities of property, arguing that admissions slots do not

6 All fifteen defendants were also charged with conspiracy
to commit money laundering. See 18 U.S.C. § 1956(h). The district
court dismissed this charge as to Abdelaziz and Wilson before trial
on the government's motion.
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constitute property. Third, they moved to dismiss the conspiracy
counts, arguing that the indictment alleged a "rimless wheel"
conspiracy barred by the Supreme Court's decision in Kotteakos v.

United States, 328 U.S. 750 (1946), and to dismiss the entire

indictment Dbecause it did not allege that the defendants had
participated in a single act, transaction, or series of
transactions, such that joinder was improper.

The district court denied these motions in a memorandum

opinion and order issued June 23, 2020. United States v. Sidoo,

468 F. Supp. 3d 428, 435 (D. Mass. 2020). It reasoned that
"[playments made to accounts controlled by university insiders,
even 1f such payments were ultimately received Dby the

universities," could support the § 666 and honest services fraud
charges. Id. at 445; see id. at 444-45. It further concluded
that admissions slots "are property interests owned by the

university cognizable under the mail and wire fraud statutes."’

Id. at 441; see 1id. at 440-42. And 1t determined that the

indictment adequately alleged a single overarching conspiracy and

that, as a result, joinder was appropriate. See id. at 437-39.

7 The district court later incorporated this conclusion
into its instructions to the jury on the mail and wire fraud
counts, which stated: "For purposes of the mail and wire fraud
statutes, admission([s] slots are the property of the
[ulniversities."



Before trial, twelve of the defendants reached plea
agreements with the government, and one received a presidential
pardon. After unsuccessfully moving to sever, Abdelaziz and Wilson
were tried jointly before a jury in fall 2021.

Singer himself did not testify at trial, despite having
cooperated with the investigation. The government did, however,
introduce a substantial amount of evidence related to other
parents' work with Singer without showing that Abdelaziz or Wilson
were personally aware of those activities. For example, Bruce
Isackson -- one of the parents who worked with Singer who entered
a plea agreement with the government -- was the government's first
witness, and described his knowing misconduct in his dealings with
Singer. He testified, for instance, that he had paid to have his
daughter's standardized test scores altered and that he "knew a
good portion of th[e] money [he paid Singer to facilitate his
children's college admission] was going into [Singer's] pockets
and [to] the people who helped him" rather than to the university
accounts for which it was purportedly intended. The government
also introduced recorded calls between Singer and other parents,
but not between Singer and Abdelaziz or Wilson, in which Singer
and those other parents discussed obviously wrongful activities,
such as schemes to cheat on standardized tests. And the
prosecution drew the Jjury's attention to this evidence during its

opening statement and closing argument. For instance, during



closing argument, government counsel stated: "[One] thing that you
need to find . . . [is] that the defendants . . . knew that what
they were doing [was] wrong. One way you know that [they did] is
because Bruce Isackson told you that he knew it, from the witness
stand."

The defendants argued through counsel that they had
believed Singer's services to be legitimate and had acted in good
faith.

The jury found both Abdelaziz and Wilson guilty on all
counts. Abdelaziz and Wilson moved for judgment of acquittal or
a new trial, raising, as most relevant here, arguments similar to
those made in the pretrial motions to dismiss. The district court
denied the motions, relying on the reasoning from its decision

denying the motions to dismiss. See United States v. Abdelaziz,

578 F. Supp. 34 110, 113-14, 116 (D. Mass. 2021). The court
sentenced Abdelaziz and Wilson to twelve and fifteen months'
imprisonment, respectively.

These timely appeals followed.

II. Rejection of the Defendants' Theory that Their

Convictions Under 18 U.S.C. § 666 ("Theft or bribery concerning
programs receiving Federal funds") Fail as a Matter of Law

We begin with the defendants' argument that the charges
under 18 U.S.C. § 666 (as well as the related § 666 conspiracy
counts) "fail as a matter of law." We review these questions of

law about the scope of § 666 de novo, see United States v.
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Fernandez, 722 F.3d 1, 8 (lst Cir. 2013), and reject the
defendants' argument.

The text of § 666 criminalizes "corruptly giv([ing],
offer[ing], or agree[ing] to give anything of value to any person,
with intent to influence or reward an agent of an
organization . . . in connection with any business, transaction,
or series of transactions of such organization . . . involving
anything of value of $5,000 or more."® 18 U.S.C. § 666(a) (2). The
parties agree that the "agent[s]" in this case are the university
employees who worked with Singer and that the "organization[s]"
are the universities. The defendants do not make any developed

argument that their dealings with Singer and, through him, the

university insiders were not "in connection with . . . business,
transaction[s], or [a] series of transactions of [the
universities] involving anything of value of $5,000 or more." Nor

do the defendants argue that the payments were not "inten[ded] to
influence" the insiders in conducting that business or those

transactions.

8 Section 666 applies only if the "organization" in
question "receives, in any one year period, benefits in excess of
$10,000 under a Federal program involving a grant, contract,
subsidy, loan, guarantee, insurance, or other form of Federal
assistance." 18 U.s.C. § 666(b); see id. § 666(a). On appeal,
the defendants do not dispute that the universities satisfy this
condition.




The focus of the defendants' arguments 1is instead on
whether payments intended for university accounts -- which the
government does not dispute the defendants' payments were -- can
violate § 666. That is, the defendants dispute that the phrase
"any person" in § 666 can refer to the "organization" which is the
agent's principal. Here, the organization which is the agent's
principal is a university. The defendants contend that a payment
to a university principal is not covered by § 666's text and does
not align with common or historical understandings of the terms
"bribe" and "bribery" or the purposes of "bribery" statutes. In
particular, the defendants emphasize that the government cannot
produce a single case in the history of Anglo-American law in which
a payment to an agent's principal was prosecuted as a bribe. Thus,
the defendants contend that construing the provision to proscribe
such payments would wviolate several canons of construction
requiring that Tambiguous" criminal statutes be construed
narrowly.

A.

We turn to the plain language of § 666. See, e.g., Baker

v. Smith & Wesson, Inc., 40 F.4th 43, 48 (1lst Cir. 2022) ("We start

with the [statutory] text . . . ."); see also Salinas v. United

States, 522 U.S. 52, 55-57 (1997) (interpreting § 666 based on its
"plain language"). That text refers to a thing of value given "to

any person." 18 U.S.C. § 666(a) (2). At oral argument, defense
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counsel conceded that the "person" to whom a "[]thing of value" is
given could be an organization.? See 1 U.S.C. § 1 (defining
"person" to include "corporations, companies, associations, firms,
partnerships, societies, and joint stock companies" "unless the
context indicates otherwise").

Given this concession, we see no textual reason to
exclude the organizational principal from the set of entities that
qualify as "any person" for purposes of § 666. The Supreme Court
has explained that courts should give effect to § 666's "expansive,
unqualified language," including in its use of the word "any."

Salinas, 522 U.S. at 56-57; see also Sabri v. United States, 541

U.S. 600, 605 (2004) (declining to read § 666 to require proof

that crime itself had nexus with federal money); Fischer v. United

States, 529 U.S. 667, 677 (2000) (reading "benefit" in § 666 to
include Medicare funds). Salinas, for example, reasoned that
Congress's use of "any" before "the business or transaction
clause . . . undercut|[] [a defendant's] attempt to impose [a]
narrowing construction" that would limit § 666's application to
bribes affecting federal funds. 522 U.S. at 57. Here, the use of
"any" before "person" militates against excluding principals from

the set of eligible "person[s]."

? Similarly, in their briefing, the defendants stated that
bribes could be directed to the agent's "political campaign,
or . . . his favorite charity."



Section 666's context and history Dbuttress the
conclusion that "any person" includes the agent's principal. See
Fernandez, 722 F.3d at 20-27 (considering "statutory context,"
including history of § 666 and related statutes, in interpreting
§ 666). Congress amended § 666 into essentially its current form
in 1986. See id. at 21-22. 1In so doing, Congress used the same
operative language as used in 18 U.S.C. § 215, the bank bribery

statute, which it had also revised earlier that year. Indeed, the

committee report on the § 666 amendment explained that "[t]lhe
provision parallels the Dbank Dbribery provision (18 TU.S.C.
[S§] 215)." H.R. Rep. No. 99-797, at 30 n.9 (1986). Compare 18

U.S.C. § 215(a) (1), with id. § 666(a) (2) .

Before 1986, § 215 prohibited "directly or indirectly,
giv[ing], offer[ing], or promis[ing] anything of wvalue to any
[agent] of any financial institution . . . or offer[ing] or
promis[ing] any such [agent] to give anything of wvalue to any

person or entity, other than such financial institution, for or in

connection with any transaction or business of such financial
institution." Act of Oct. 12, 1984, Pub. L. No. 98-473, § 1107 (a),
98 Stat. 1837, 2146 (emphasis added). The 1986 amendment to § 215
revised the statute to bar "corruptly giv([ing], offer[ing], or
promis[ing] anything of wvalue to any person, with intent to
influence or reward an officer, director, employee, agent, or

attorney of a financial institution in connection with any business



or transaction of such institution." Act of Aug. 4, 1986, Pub. L.
No. 99-370, § 2, 100 Stat. 779, 779.

This history of § 215 and thus of § 666 shows that
Congress knew how to exclude the agent's principal from the set of
"person[s]" who could receive the thing of value, and it chose not
to do so in revising § 215 or importing its language into § 666.

Cf. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 357 (2013)

(comparing the text of antidiscrimination statutes and concluding
that "when Congress elected to address [a concept] as part of a
detailed statutory scheme, it did so in clear textual terms").
Section 666 itself includes no express carveout -- the statute
refers only to "any person." That context further undercuts the
defendants' effort to introduce a carveout for payments to the
agent's principal.?9

The defendants' textual counterarguments are
unpersuasive. They first respond that the "person" and the
"organization" must be distinct 1in order "to give each term
independent meaning." Even when "person" and "organization"
happen to refer to the same entity, however, each term does
independent work in defining the offense: the former describes the

recipient of the thing of wvalue, while the latter identifies the

10 The language of § 666 tracks the language of the revised
version of § 215. The defendants make no argument that,
notwithstanding the revisions to the text of § 215, "any person"
in that provision excludes the financial institution.



agent's principal. See 18 U.S.C. § 666(a) (2); cf. Littlefield v.

Mashpee Wampanoag Indian Tribe, 951 F.3d 30, 38 (lst Cir. 2020)

(finding no surplusage where a statute contained multiple
definitions of potential benefit recipients even though a
particular person might qualify under multiple definitions).
Further, the defendants do not explain -- and we can think of no
explanation -- why their reasoning would not require concluding
that the "agent" must also be distinct from the "person" who
receives the thing of value. Yet even the defendants acknowledge
that a payment to the agent himself "in exchange for an exercise
of his powers" is a paradigmatic form of bribery covered by § 666.

The defendants turn for support to the Supreme Court's

decision in Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158

(2001), but that case does not help their cause. Cedric Kushner

involved a suit under the Racketeer Influenced and Corrupt
Organizations ("RICO") Act, which "makes it 'unlawful for any
person employed by or associated with any enterprise'" to engage
in certain conduct. Id. at 160 (quoting 18 U.S.C. § 1962(c)).
The Court concluded that the RICO Act's text contemplates "two
distinct entities: (1) a 'person'; and (2) an 'enterprise' that is
not simply the same 'person' referred to by a different name,"

because, by the statute's terms, the "person" must be "employed by

or associated with" the "enterprise," and "[i]n ordinary English



one speaks of employing, being employed by, or associating with
others, not oneself." Id. at 16l.

The premise of the defendants' argument is that § 666
"follows a similar structure" to that of the RICO statute and so,

under Cedric Kushner, the "person" and the "organization" must be

distinct. The defendants' premise is wrong: § 666's language does
not parallel the RICO statute in the relevant respect. The RICO

statute sets out a particular relationship between the "person"

and the "enterprise" -- the former must be "employed by or
associated with" the latter -- that 1is incompatible with the
"person" and the "enterprise" being synonymous. In contrast,

§ 666's text does not require such a relationship between the
"person" and the "organization." Instead, it refers broadly to
"any person" and, separately, to an "organization."

At oral argument, Wilson's counsel also asserted that
"the thing of wvalue" required by § 666 cannot "be the type of
professional benefit that the government has been relying on."
See 18 U.S.C. § ©666(a) (2) (requiring, inter alia, "giv([ing],
offer[ing], or agreel[ing] to give anything of wvalue"). We need
not decide whether professional benefits can qualify as "anything
of value" for purposes of § 666 because that phrase, as used in
the statute, refers not to what the agent personally receives from
the arrangement but to what the defendants "gla]vel[], offer[ed],

or agreel[d] to give . . . to any person" -- here, the money the



defendants paid or agreed to pay to the universities. Money is

indisputably a thing of wvalue. See, e.g., Salinas, 522 U.S. at

57. That is all § 666 requires.
B.

The defendants also offer nontextual arguments to
support their view that § 666 cannot criminalize payments to the
university principals. They contend first that a payment to a
university principal does not fall within ordinary or historical
understandings of the terms "bribe" or "bribery" or implicate the
purpose of antibribery provisions, and second that a series of
statutory construction canons favor their reading: They assert
that § 666 is "ambiguous," such that the rule of lenity applies.
The government's reading, they argue, alters the balance of state
and federal criminal jurisdiction, which should not be done without
a clear statement by Congress. They conclude by arguing there are
vagueness concerns which require a narrow reading of § 666.

Given the clear meaning of the language chosen by
Congress, arguments about the meaning of "bribe" and "bribery" or
the generalized purposes of "bribery" laws are beside the point.l!

As the Supreme Court said in Bostock v. Clayton County, 140 S. Ct.

11 The section's caption does use the term "bribery," 18
U.S.C. § 666, but "[t]he caption of a statute . . . 'cannot undo
or limit that which the [statute's] text makes plain,'" Intel Corp.
v. Advanced Micro Devices, Inc., 542 U.S. 241, 256 (2004) (second
alteration in original) (quoting Bhd. of R.R. Trainmen v. Balt. &
Ohio R.R. Co., 331 U.S. 519, 529 (1947)).




1731 (2020), "[w]lhen the express terms of a statute give us one
answer and extratextual considerations suggest another, it's no
contest.”" Id. at 1737. Nor does the fact that the government has
not identified any historical bribery prosecution involving a
payment to the agent's principal override § 666's clear text. Cf.
id. at 1750-53 (rejecting narrow reading of Civil Rights Act of
1964 based on historical applications).

The defendants' arguments based on various canons
calling for narrow constructions of ambiguous criminal statutes
fail because the text of § 666 is not ambiguous with respect to
whether it covers payments to the university principals. See
Salinas, 522 U.S. at 66 ("The rule [of lenity] does not apply when
a statute is unambiguous or when invoked to engraft an illogical
requirement to its text."); id. at 59-60 (holding that the canon
of construction requiring a clear statement to alter the federal-
state Dbalance of c¢riminal Jjurisdiction "does not warrant a

departure from [§ 666's] terms" where the statute's "text . . . is

unambiguous on the point under consideration"); cf. Skilling v.

United States, 561 U.S. 358, 412 (2010) (finding no wvagueness

problem where it was "as plain as a pikestaff that" the conduct at

issue would violate a statute (quoting Williams v. United States,

341 U.S. 97, 101 (1951))). The rule of lenity, for example, does
not apply because "there is [no] '"grievous ambiguity or
uncertainty" in the statute.'" Muscarello v. United States, 524




U.Ss. 125, 139 (1998) (quoting Staples v. United States, 511 U.S.

600, ©619 n.l17 (1994)). The Supreme Court has consistently
commanded that § 666 be interpreted in keeping with its "expansive,
unqualified language," which "undercuts . . . attempt([s] to
impose . . . narrowing construction[s]." Salinas, 522 U.S. at 56-

57; see also Sabri, 541 U.S. at 605; Fischer, 529 U.S. at 677.

Further, the defendants' policy argument that our
interpretation of § 666 would upset the state-federal balance and
"criminalize a large swath of ordinary transactions" suffers from
several flaws. That policy argument would arrogate to the federal
judiciary choices which have been made by Congress. And the
argument disregards that there are meaningful restrictions on
§ 666's scope.

The statutory text of § 666 imposes several restrictions
on the type of conduct proscribed by the provision. First, the
reach of § 666 is limited by two dollar thresholds. Section 666
applies only if the organization at issue "receives, in any one
year period, benefits in excess of $10,000 under a Federal
program." 18 U.S.C. § 666(b); see 1id. § 666(a). And "to fall
within the purview of § 666, [a bribe] must be made 'in connection
with any business, transaction, or series of transactions of [the
covered] organization, government, or agency involving anything of

value of $5,000 or more.'" Fernandez, 722 F.3d at 12 (second



alteration in original) (quoting 18 U.S.C. § 666 (a) (2)); see id.

at 12-13 (discussing this "transactional element").

Most importantly, § 666 requires that a defendant have
acted "corruptly." 18 U.S.C. § 666. This "corruptly" element
provides a meaningful limit on the provision's sweep. See, e.g.,

Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 167

(2004) (describing "the settled rule" that courts "must, if
possible, construe a statute to give every word some operative
effect").

The government stresses that the requirement that the
defendant act "corruptly" restricts the scope of permissible
prosecutions. Its brief does not argue that any payment which
violates any university policy could violate § 666. 1Instead, the
government focuses on payments intended to induce university
insiders to act contrary to the schools' underlying interests.
But the definitions of "corruptly" that appear in the legislative
histories of other federal bribery statutes point against the
conclusion that the term somehow operates to exclude agents'
principals from the set of "person[s]" who can receive the thing
of value under § 666. See H.R. Rep. No. 87-748, at 18 (1961) ("The
word 'corruptly' [in 18 U.S.C. § 201, the federal officials bribery
statute,] . . . means with wrongful or dishonest intent."); H.R.
Rep. No. 99-335, at 6 n.24 (1985) ("The term 'corruptly' [in § 215,

the bank bribery statute,] means that the act is done 'voluntantly



[sic] and intentionally, and with the bad purpose of accomplishing
either an unlawful end or result, or a lawful end or result by
some unlawful methods or means. The motive to act corruptly is
ordinarily a hope or expectation of either financial gain or other
benefit to one's self, or some aid or profit or Dbenefit to

another.'" (quoting 2 E. Devitt & C. Blackmar, Federal Jury

Practice and Instructions § 34.08 (3d ed. 1977))). Nothing in

those definitions appears uniquely incompatible with payments made
to agents' principals.

Moreover, Dbecause the defendants' argument for the
reversal of the § 666 counts does not squarely raise the meaning
of "corruptly" in this context, we see no basis for reversing their
convictions on any contention about the meaning of "corruptly."?!?

We reject the defendants' argument that the charges
under § 666 fail as a matter of law because the payments at issue

were intended for university accounts.!3

12 Because, as we will explain, we vacate the § 666
convictions on other grounds, we leave it to the district court to
address the import of the meaning of "corruptly," if necessary, on
remand after full briefing.

13 The defendants also argue that they are entitled to a
new trial due to alleged error in the jury instructions. Because
we vacate the convictions under § 666 on other grounds, as
discussed below, we do not address this argument.



We address the defendants' more successful argument that
the § 666 convictions must be vacated for trial error in Section
IV, set forth below.

IIT. Acceptance of the Defendants' Defenses as to Convictions

Under 18 U.S.C. §§ 1341, 1343, and 1346 ("Honest Services Fraud"
and "Property Fraud")

The defendants argue that the charges under the mail and
wire fraud statutes, see 18 U.S.C. §§ 1341, 1343, 1346, fail as a
matter of law. These mail and wire fraud charges were based on
two distinct legal theories: honest services fraud and property
fraud.14 The defendants argue that the conduct charged in the
indictment does not involve the core honest services doctrine
identified in Skilling. They also argue that the statutory
requirement that "property" be the subject of the alleged scheme
or artifice to defraud cannot be met here.

While the question is close, in the end we agree with

the defendants. Considering each theory de novo, see United States

v. Correia, 55 F.4th 12, 41 (1lst Cir. 2022); Fernandez, 722 F.3d

14 The defendants do not dispute that if either theory is
legally viable and the jury instructions were proper, the evidence
was sufficient. See United States v. Celestin, 612 F.3d 14, 24
(st Cir. 2010) ("[W]hen the government has advanced several
alternate theories of guilt and the trial court has submitted the
case to the jury on that basis, an ensuing conviction may stand as
long as the evidence suffices to support any one of the submitted
theories." (quoting United States v. Gobbi, 471 F.3d 302, 309 (1lst
Cir. 2006))). They argue separately that, even if the government's
theory and the jury instructions were legally sound, they are
nonetheless entitled to a new trial because of trial error; we
address those contentions in Section IV below.




at 8, we conclude that the honest services fraud theory fails as
a matter of law and that the government's arguments with respect
to the property theory are not adequate to support the Jury
instructions given at trial. We wvacate the defendants' mail and
wire fraud <convictions, including the related conspiracy
convictions (Counts One, Six, Eight, and Nine of the operative
indictment) .
A,

The government's honest services fraud theory
essentially charges the defendants with a non-traditionally
recognized form of bribery. Understanding this theory and the
defendants' objections to it requires some background on the
history of the mail and wire fraud statutes. In particular, it is
important to understand (1) the law in this area before the Supreme

Court's decision in McNally v. United States, 483 U.S. 350 (1987);

(2) the congressional reaction to McNally; and (3) the Court's
2010 decision in Skilling interpreting the current scope of the
mail and wire fraud statutes after those developments and in light

of constitutional concerns. See generally Skilling, 561 U.S. at

399-402 (recounting this history).
1.
Sections 1341 and 1343 both prohibit "any scheme or

artifice to defraud, or for obtaining money or property by means



of false or fraudulent pretenses, representations, or promises.™"!5
18 U.S.C. §§ 1341, 1343 (emphasis added). As the Supreme Court
said in Skilling: "Emphasizing Congress' disjunctive phrasing, the
Courts of Appeals, [beginning in the 1940s], interpreted the term

'scheme or artifice to defraud' to include deprivations not only

of money or property, but also of intangible rights.™ 561 U.S. at
400. This "honest services doctrine" proscribed forms of fraud in
which,

[wlhile the offender profited, the betrayed
party suffered no deprivation of money or
property; instead, a third party, who had not
been deceived, provided the enrichment. For
example, if a «city mayor (the offender)
accepted a bribe from a third party in
exchange for awarding that party a city
contract, yet the contract terms were the same
as any that could have been negotiated at
arm's length, the city (the betrayed party)

would suffer no tangible loss. Even 1f the
scheme occasioned a money or property gain for
the betrayed party, courts reasoned,

actionable harm 1lay in the denial of that
party's right to the offender's '"honest

services."
Id. (citation omitted). While honest services cases "[m]ost
often . . . involved bribery of public officials," courts also

applied the theory to the private sector. Id. at 401 (quoting

15 The mail fraud statute applies to schemes involving use
of the mails, 18 U.S.C. § 1341, while the wire fraud statute
applies to those involving use of the wires, id. § 1343. Apart
from these elements, the Supreme Court has construed the statutes
coextensively, see, e.g., Pasquantino v. United States, 544 U.S.
349, 355 n.2 (2005), and so we discuss them interchangeably.




United States wv. Bohonus, 628 F.2d 1167, 1171 (9th Cir. 1980)).

The defendants do not assert that the statutes cannot reach purely
private actors. "[Bly 1982, all Courts of Appeals had embraced
the honest-services theory of fraud." Id. (citation omitted).

But the Supreme Court's 1987 decision 1in McNally

"stopped [the theory] in its tracks." Id. "McNally involved a

state officer who, 1in selecting Kentucky's insurance agent,
arranged to procure a share of the agent's commissions via
kickbacks paid to companies the official partially controlled."
Id. at 401-02 (citing McNally, 483 U.S. at 360). The prosecution
did not allege that the scheme had cost the state money or resulted
in worse insurance; rather, it argued that the scheme had deprived
Kentucky of its right to honest services. Id. at 402 (citing
McNally, 483 U.S. at 353, 360). The Court rejected this argument
and the honest services doctrine, which, it reasoned, "le[ft] [the
mail and wire fraud statutes'] outer boundaries ambiguous and
involve[d] the Federal Government in setting standards of
disclosure and good government for local and state officials."”
Id. (quoting McNally, 483 U.S. at 360). The Court "read the
statute 'as limited in scope to the protection of property
rights,'" and stated that "[i]f Congress desire[d] to go

further, . . . it must speak more clearly." 1Id. (quoting McNally,

483 U.S. at 360).



Congress responded the following year by enacting 18
U.S.C. § 1346, which provides: "For the purposes of [the mail and
wire fraud statutes], the term 'scheme or artifice to defraud'
includes a scheme or artifice to deprive another of the intangible

right of honest services." See Skilling, 561 U.S. at 402.

In 2010, the Supreme Court considered a vagueness

challenge to § 1346 in Skilling. See id. The defendant, a private

sector actor, was "charged . . . with conspiring to defraud [a
company's] shareholders by misrepresenting the company's fiscal
health, thereby artificially inflating its stock price" and
allowing the defendant to profit through his salary, bonuses, and
stock sales. Id. at 413. He contended that § 1346 did not provide
fair notice of the conduct it prohibits and that its "standardless
sweep" would enable arbitrary prosecutions. Id. at 403 (quoting

defendant's brief); see also, e.g., Kolender v. Lawson, 461 U.S.

352, 357 (1983) ("As generally stated, the void-for-vagueness
doctrine requires that a penal statute define the criminal offense
with sufficient definiteness that ordinary people can understand
what conduct is prohibited and in a manner that does not encourage
arbitrary and discriminatory enforcement.").

Recognizing the constitutional due process concerns,
including fair notice and vagueness, raised by the statute, the
Court chose to narrow the statute, rather than invalidate it, to

"preserve what Congress certainly intended the statute to cover,"



that is, what the Court called the "core" of the pre-McNally honest
services doctrine. Skilling, 561 U.S. at 404. This core "involved
fraudulent schemes to deprive another of honest services through
bribes or kickbacks supplied by a third party who had not been

deceived." Id.; see also id. at 407 ("Although some applications

of the pre-McNally honest-services doctrine occasioned
disagreement among the Courts of Appeals, these cases do not cloud
the doctrine's solid core: The 'vast majority' of the honest-
services cases involved offenders who, in violation of a fiduciary
duty, participated in bribery or kickback schemes." (quoting

United States v. Runnels, 833 F.2d 1183, 1187 (6th Cir. 1987))).

"To preserve the statute without transgressing constitutional
limitations, [the Court] . . . hl[e]lld that § 1346 criminalizes
only the bribe-and-kickback core of the pre-McNally case law."
Id. at 408-09. The defendants here argue that the conduct charged
in the indictment does not 1involve the core honest services
doctrine identified in Skilling.

The Court explained that when the narrowed § 1346 is
"[clonfined to these paramount applications,”" it "presents no
vagueness problem." Id. at 404. Turning to the issue of notice,
the Court said that, "'whatever the school of thought concerning
the scope and meaning of' § 1346, it has always been 'as plain as
a pikestaff that' bribes and kickbacks constitute honest-services

fraud." Id. at 412 (quoting Williams, 341 U.S. at 101). And the



narrowing construction limited the risk of arbitrary prosecutions
by the fact that § 1346's "prohibition on bribes and kickbacks
draws content not only from the pre-McNally case law, but also
from federal statutes proscribing -- and defining -- similar
crimes," 1id. (citing, inter alia, 18 U.S.C. § 666(a) (2)), such
that a "criminal defendant who participated in a bribery or
kickback scheme . . . cannot tenably complain about prosecution
under § 1346 on vagueness grounds," id. at 413.

Because there was no allegation -- or plausible way of
reading the facts to suggest -- that Skilling himself had
participated in a bribery or kickback scheme, the Court concluded
that he had not committed honest services fraud. Id.

2.

The defendants contend that their payments to the
universities, the parties whose 1interests were purportedly
betrayed by their agents, cannot constitute Dbribes under
Skilling's interpretation of § 1346. There 1is no charge of
kickbacks in the indictment.

In response, the government relies on Skilling's
statement that its narrow construction of § 1346's "prohibition on
bribes . . . draws content not only from the pre-McNally case law,
but also from federal statutes proscribing -- and defining --
similar crimes. See, e.g., 18 U.s.C. §§ 201(b), 666(a) (2); 41

U.s.c. § 52(2) . . . ."™ 561 U.S. at 412. The government relies



on this language to argue that § 1346 effectively incorporates a
version of § 666, such that -- borrowing the language of § 666 --
§ 1346 covers "[w]hoever . . . corruptly gives, offers, or agrees
to give anything of value to any person, with intent to influence
or reward an agent of [a principal]." 18 U.S.C. § 666.

Although the qgquestion is a close one, we conclude that
the government's reliance on this single statement in Skilling is
misplaced. The government's reading 1is, for several reasons,
impossible to reconcile with Skilling's language and 1its core
holding that § 1346 covers only "the bribe-and-kickback core of
the pre-McNally case law." 561 U.S. at 409. The government has
not identified any pre-McNally case involving a purported bribe
paid to the wvictim of an alleged bribery scheme. Further, the
statutes in force while courts developed the pre-McNally case law
defining "bribery" do not support the conclusion that payments to
the purportedly betrayed party constitute "bribes" as that term is
traditionally understood or used in Skilling. Nor is there any
support for that view in other legal sources defining "bribery."
Rather than interpreting the language the government cites to
override these considerations, we understand i1t instead to
constrain the honest services doctrine's sweep. And this
understanding that Skilling's reference to other statutes does not
mean that § 1346 is coextensive with these other statutes draws

additional support from the facts that those statutes define



offenses broader than traditional bribery and that those statutes
may vary from each other in their coverage.

The government's reading ignores Skilling's core
"hold[ing] that § 1346 criminalizes only the bribe-and-kickback

core of the pre-McNally case law." Id.; accord id. at 408

(confining the scope of § 1346 "to the <core pre-McNally
applications™); see 1d. at 404-09 (looking to "the doctrine
developed in pre-McNally cases 1in an endeavor to ascertain the
meaning of the phrase 'the intangible right of honest services'"
(quoting 18 U.S.C. § 1346)). The government has not cited any
pre-McNally honest services case involving a purported bribe paid
to an agent's purportedly betrayed principal, and does not dispute
that no pre-McNally case involved such a payment. Skilling
embodies a narrower understanding of the meaning of "bribery" for
purposes of honest services fraud that cuts against concluding
that the conduct involved here, which does not fall "[i]n the
main . . . [0f] the pre-McNally cases," is a "bribe" in the sense
meant by Skilling.!® Id. at 404.

The government emphasizes Skilling's characterization of

pre-McNally case law as recognizing the potential for honest

16 The defendants argue that the 1lack of pre-McNally
precedent "is dispositive" and requires acquittal. We need not
reach so far; even assuming that the lack of pre-McNally precedent
is only a relevant but not a dispositive factor in our analysis,
we reach the same result.



services fraud "[e]ven if [a] scheme occasioned a money or property

gain for the betrayed party." Id. at 400 (citing United States v.

Dixon, 536 F.2d 1388, 1400 (2d Cir. 1976)). But the government
does not contend that the Court had in mind a case like this one,
where the alleged bribe was paid directly to the purportedly
betrayed party. In fact, the cases to which the Court referred
appear to have involved traditional bribery fact patterns that
happened incidentally to benefit the agent's principal

financially. See id. (citing, inter alia, Shushan v. United

States, 117 F.2d 110, 115, 119 (5th Cir. 1941)). Dixon, the case
the Court cited for the proposition that schemes that financially
benefitted the principal could still be actionable under pre-
McNally doctrine, did not involve bribery at all; it simply stated
in passing that honest services fraud could cover schemes that

"enriched" the principal. 536 F.2d at 1400 (citing United States

v. Isaacs, 493 F.2d 1124 (7th Cir. 1974) (per curiam)). In support
of that proposition, Dixon, 1in turn, cited a Seventh Circuit
decision in which racing interests bribed certain 1Illinois
officials to allow additional racing events, which incidentally
increased tax revenues. See Isaacs, 493 F.2d at 1135, 1139, 1149-
51. That is a classic bribery fact pattern, distinct from the
direct payments to the university principals involved here.

Nor do statutes in effect during the pre-McNally period

show that a payment to the purportedly betrayed party would have



been considered a "bribe." As discussed above, until its amendment
in 1986, shortly before the Court decided McNally, the bank bribery
statute, 18 U.S.C. § 215, expressly excluded payments to an agent's
principal from its coverage. See Act of Oct. 12, 1984, § 1107 (a),
98 Stat. at 2146 (prohibiting "directly or indirectly, giv[ing],
offer[ing], or promis[ing] anything of value to any [agent] of any
financial institution . . . or offer[ing] or promis[ing] any such
[agent] to give anything of value to any person or entity, other

than such financial institution, for or in connection with any

transaction or business of such financial institution" (emphasis
added)). This limitation in scope undercuts any argument that it
was clear before McNally that "bribery" would encompass a payment
to the purportedly betrayed party.

Other legal sources defining "bribery" either weigh
against the government's position or are at most ambiguous.

Black's Law Dictionary, for example, defines "bribery" as "[t]he

corrupt payment, receipt, or solicitation of a private favor for

official action." Bribery, Black's Law Dictionary (11lth ed. 2019)

(emphasis added). While the government contends that the
university insiders stood to benefit professionally from the
defendants' payments, describing this type of indirect benefit
from a payment to a university principal -- the alleged victim of
the scheme -- as a "private favor" 1is at best a stretch. Cf.

United States v. Thompson, 484 F.3d 877, 884 (7th Cir. 2007)




(observing, in a pre-Skilling prosecution for honest services
fraud under § 1346, that "[t]lhe United States has not cited, and
we have not found, any appellate decision holding that an increase
in official salary, or a psychic benefit such as basking in a
superior's approbation (and thinking one's job more secure), is
the sort of 'private gain' that makes an act criminal™ under
§ 1346, and rejecting the prosecution's theory (quoting United
States v. Bloom, 149 F.3d 649, 655 (7th Cir. 1998))); see also,

e.g., H. James, When Is a Bribe a Bribe? Teaching a Workable

Definition of Bribery, 6 Teaching Bus. Ethics 199, 209-16 (2002)

("Any payment made to a principal, for any purpose, 1is not by
definition a bribe.").

The government's attempt to circumvent this lack of
authority by relying on Skilling's citation to other
anticorruption statutes fails. The government's reading of § 1346
to 1incorporate a version of § 666 eliminates the important
limitations on 1liability included 1in § 666, including the
requirement that affected programs receive federal funds and the
threshold dollar value involved, which we described above.l?7 See

18 U.S.C. § 666(a)-(b). More importantly, the Supreme Court in

L7 The jury instructions that the government requested, and
those that were ultimately given at trial, for example, did not
require the jury to find that the alleged bribes satisfied either
of those requirements in order to convict under an honest services
theory.



Skilling emphasized these specific limitations in describing the
statutes. See 561 U.S. at 413 n.45.

Critically, the statement on which the government relies
appears in the Court's discussion of why its construction of § 1346

will prevent arbitrary prosecutions. See id. at 412-13. 1In that

context, the citation is best read as constraining honest services
prosecutions by referring prosecutors to statutes that
collectively offer general guidance as to whether particular
conduct may be actionable, rather than as expanding the concept of
"bribery" to incorporate even the outermost limits of the cited
statutes' scopes. Indeed, the government's argument would stretch
criminal liability Dbeyond those statutes' context-specific
limitations. Skilling does not hold, as the government argues,
that any conduct that might violate those other statutes also
violates § 1346.

Our reading properly accounts for the fact that Congress
crafted § 666 and other federal anticorruption statutes to target
particular classes of misconduct, and thus did not necessarily
confine those statutes to criminalizing the classic crime of
"bribery" in the sense described in Skilling and at the core of
the pre-McNally case law. The Supreme Court has repeatedly
observed that § 666 uses "expansive, unqualified language" in
service of Congress's unique interest in protecting federal funds

from misuse. Salinas, 522 U.S. at 56; see id. at 56-59; see also



Sabri, 541 U.S. at 606-07. That language sweeps beyond the type
of "bribery" reflected in pre-McNally law and the other legal
sources discussed above. We do not think that while narrowly
construing § 1346 to cover "the bribe-and-kickback core of the
pre-McNally case law," Skilling, 561 U.S. at 409, the Court meant
simultaneously to extend § 666's broad language to apply outside
the particular context for which Congress designed it.

Indeed, the government's reading would threaten to
render § 666 (and other specialized anticorruption statutes)
superfluous, since § 1346 would cover the same ground while also
extending to other contexts. Cf. id. at 413 n.45 (addressing
potential "superfluous[ness]" between § 1346 and more specialized
anticorruption statutes).l® Our reading recognizes the statutes'
distinct roles, with § 666 covering a broader set of types of
conduct but applying only in a narrower context. Section 666's
breadth is inseparable from its narrow focus.

The government ignores the fact that Skilling itself
recognized that other federal anticorruption statutes may vary in

scope. See id. at 412-13 (describing these statutes as

"defining . . . similar [but not necessarily identical] crimes").

18 Skilling explained that construing § 1346 to overlap to
some degree with specialized anticorruption statutes does not
render § 1346 superfluous because it applies to a broader range of
contexts. See 561 U.S. at 413 n.45. It is a different question
whether reading § 1346 to cover everything that § 666 covers, as
well as other conduct, would render § 666 superfluous.




Given the number of potentially relevant statutes, the variation
resulting from the government's reading would be problematic. For
example, this variation would have existed in this case under the
pre-1986 version of the Dbank bribery statute, § 215, which
explicitly excluded payments to an agent's principal. Compare Act
of Oct. 12, 1984, § 1107(a), 98 Stat. at 2146 (pre-1986 § 215),
with, e.g., 18 U.S.C. § 666(a) (2), and Act of Oct. 23, 1962, Pub.
L. No. 87-849, 76 Stat. 1119, 1119 (enacting 18 U.S.C. § 201, the
federal officials bribery statute, which potentially applies to
payments to "any public official" or "any other person").
Construing § 1346 to cover conduct not covered by the
core pre-McNally understanding of "bribes" would not provide
sufficient notice for "ordinary people [to] understand what
conduct 1is prohibited." Skilling, 561 U.S. at 402 (quoting
Kolender, 461 U.S. at 357). An ordinary person would not be on
notice that a payment to a purportedly betrayed party was bribery
within the core of pre-McNally law, raising the same concern which
motivated the Supreme Court in Skilling to construe honest services
fraud as it did. Our holding that § 666 may cover the defendants'
conduct does not cure this concern: § 1346 does not have § 666's
clear text, and, as we have explained, Skilling did not hold that
liability under any other federal anticorruption statute suffices

to render an act criminal under § 1346.



Various canons and other interpretive methodologies
employed by the Supreme Court reinforce our conclusion that, after
Skilling, § 1346 does not cover the defendants' conduct as honest
services fraud. Unlike in our interpretation of § 666, these
interpretive tools do apply here because the applicability of
§ 1346 to the charged conduct has little historical antecedent and
would introduce ambiguity. And the Supreme Court "hal[s] instructed
that ‘'ambiguity concerning the ambit of criminal statutes],
including the mail and wire fraud statutes,] should be resolved in

favor of lenity.'" Cleveland v. United States, 531 U.S. 12, 25

(2000) (quoting Rewis wv. United States, 401 U.S. 808, 812 (1971))

(applying rule of lenity in non-honest services mail fraud
prosecution). Similarly, in the honest services context, the Court
has repeatedly "declinel[d] to 'construe [federal criminall]
statute[s] 1n a manner that leaves [their] outer Dboundaries
ambiguous and 1involves the Federal Government 1in setting
standards' of 'good government for local and state officials.'"

McDonnell v. United States, 136 S. Ct. 2355, 2373 (2016) (quoting

McNally, 483 U.S. at 360); see, e.g., Skilling, 561 U.S. at 408-

12; McNally, 483 U.S. at 360. 1Indeed, embracing the government's
reading of § 1346 would go beyond "'setting standards' of 'good
[state and 1local] government,'" McDonnell, 136 S. Ct. at 2373
(quoting McNally, 483 U.S. at 360), and stretch honest services

bribery to potentially criminalize such parental actions as, for



example, donations to preschools by parents who hope to gain
admission for their children. Further, the contrast between the
Court's repeated instruction to apply the honest services doctrine
narrowly and its broad, textualist application of § 666 supplies
another reason not to read Skilling as incorporating § 666 into
§ 1346.

We should not be misunderstood. We do not say the
defendants' conduct 1is at all desirable. That is far different
from the issue we face of whether that conduct is in violation of

§ 1346's honest services language as interpreted by the Supreme

Court in Skilling. As Skilling explained, "[i]f Congress desires
to go further, . . . it must speak more clearly than it has." 561
U.S. at 411 (quoting McNally, 483 U.S. at 360). The government's

honest services theory cannot support the defendants' mail and
wire fraud convictions.
B.

Independently of honest services fraud, the government
argues that we should affirm the defendants' mail and wire fraud
convictions on the distinct property fraud theory. The mail and
wire fraud statutes ©prohibit wuse of the mails or wires,
respectively, to effect "any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent
pretenses, representations, or promises." 18 U.S.C. §§ 1341, 1343.

A prosecution for property fraud under these statutes requires the



government to prove "that the 'object of the fraud . . . [was]

[money or] property in the victim's hands.'" Pasquantino v. United

States, 544 U.S. 349, 355 (2005) (second alteration and omission
in original) (internal quotation marks omitted) (quoting
Cleveland, 531 U.S. at 26).

The asserted "property" that the government argues was
obtained here is "admissions slots." Indeed, the district court
instructed the Jjury that, "[f]or purposes of the mail and wire
fraud statutes, admission[s] slots are the property of the
[ulniversities."

The defendants contend, however, that admissions slots
can never qualify as property for purposes of the mail and wire
fraud statutes, and thus that their convictions under these
statutes must be reversed for that reason alone. As a fallback
argument, they also contend that even 1f some admissions slots
could be property for purposes of those statutes, we must vacate
the convictions because, given the limitations of the government's
arguments and evidence 1in this <case, the district court's
instruction that "admissions slots" are property was error.

The government responds to these two different defense
arguments with one categorical assertion. It contends that

"admissions slots" at the wuniversities supply the necessary



property because admissions slots by their nature constitute
property.1?

We reject the government's argument that admissions
slots at any university always qualify as property for purposes of
the mail and wire fraud statutes. The government's categorical
argument fails, for example, to recognize even the well-known
variations in types of admissions slots offered at the university
level; for instance, early admission, rolling admission,
conditional admission, waiting-list admission, and deferred
admission. Nor does the government's categorical approach account
for the fact that admissions occur at all levels of education,
from nursery school through postgraduate studies, and involve
millions of students and parents. We reject, too, the defendants'
equally categorical contention to the contrary and so reject their
argument that their property-based convictions under these
statutes must be reversed on the ground that the government did
not prove that property was involved in the commission of those
offenses because "admissions slots" cannot be property.

But we do agree with the defendants' more limited
fallback argument that the jury instruction erred in stating, based

on the arguments and record in this case, that "admission[s] slots

19 The government does not develop any argument on appeal
that the universities were defrauded of money or property, such as
instructional resources, associated with the defendants'
children's enrollment.



are the property of the J[u]lniversities." We see no basis for
concluding that such a categorical statement is invariably true of
any admissions slot, and the government has not identified any
basis in the record that would indicate that the instruction could
be upheld on the ground that there was evidence that the admissions
slots in question in th