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LI PEZ, Circuit Judge. Carlos Rivera-Ruiz appeals his

conviction for one count of conspiracy to possess with intent to
di stribute cocaine. He also appeals his sentence of 121 nont hs.
Rivera clains that the evidence presented at trial, consisting
| argely of the testinony of one cooperating w tness about one
transaction, was insufficient to convict himof participating in
a conspiracy. He al so argues that there was an inperm ssible
vari ance between the allegations in the indictnent and t he proof
offered at trial, and that the prosecutor's closing argunent
deni ed him due process of |aw. Finally, he clainms that the
district court made an error in sentencing. Al t hough we
acknowl edge the cl oseness of the sufficiency issue, we affirm
t he conviction and sentence.
| . Background

Carlos Rivera-Ruiz ("Rivera") was charged i n count six
of a ten-count indictnment charging various individuals with
viol ations of federal drug | aws. VWhile sonme of the other counts
charged substantive drug offenses, Rivera was charged wth

conspiracy to distribute cocaine in violation of 21 U S.C. 88§



841(a)(1)! and 846.°2 The indictment alleged that Rivera,
together with Jaime Padilla Rodriguez ("Padilla"), Jorge Arroyo-
Ri vera ("Arroyo"), and two uni ndi ct ed co-conspirators, 3 conspired
to possess and distribute cocaine. All of the other individuals
named in the indictment pled guilty. Trial for R vera conmenced
in md-Septenber, 1997. Following a three-day trial, the jury
returned a verdict of guilty. The court sentenced Rivera to 121
nont hs in prison.
1. The Sufficiency of the Evidence

Ri vera noved for a judgnent of acquittal after the
governnment rested and again at the close of all the evidence.
See Fed. R Crim P. 29. The district court denied that notion,

and we review that ruling de novo. See United States .

Her ndndez, 146 F.3d 30, 32 (1st Cir. 1998). 1In considering the

evi dence presented at trial, we view the facts and draw all

121 U.S.C. § 841(a)(1) provides that "it shall be unl awful
for any person knowi ngly or intentionally . . . to manufacture,
di stribute, or dispense, or possess with intent to manufacture,
di stribute, or dispense, a controlled substance."”

221 U S.C. §8 846 provides: "Any person who attenpts or
conspires to commt any offense defined in this subchapter shall
be subject to the sanme penalties as those prescribed for the
of fense, the comm ssion of which was the object of the attenpt
or conspiracy."

8 Uni ndicted co-conspirator No. 1 was identified as WIlliam
Negr 6n Zapata ("Negron"), and unindicted co-conspirator No. 2
was identified as Victor Ramirez de Arellano ("Ranirez").
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reasonabl e inferences in favor of the prosecution. See United

States v. Baldyga, 233 F.3d 674, 678 (1st Cir. 2000). W have
alimted role in reviewing this evidence.

An appel | ate court pl ays a very
circunscri bed rol e in gaugi ng t he
sufficiency of the evidentiary foundation
upon which a crim nal conviction rests. The
court of appeal s neither wei ghs the
credibility of the witnesses nor attenpts to
assess whether the prosecution succeeded in
elimnating every possible theory consistent
with the defendant's innocence.

United States v. Wodward, 149 F.3d 46, 56 (1st Cir. 1998)

(quoting United States v. Noah, 130 F.3d 490, 494 (1st Cir.

1997)). OQur inquiry is only whether "the guilty verdict finds

support in a 'plausible rendition of the record.'" United States

v. Echeverri, 982 F.2d 675, 677 (1st Cir. 1993) (quoting United
States v. Otiz, 966 F.2d 707, 711 (1st Cir. 1992)).
A. The Evi dence

The evidence presented by the governnent at Rivera's
trial consisted largely of the testinony of WIIliam Negrén
Zapata, who testified that he net Rivera in 1986 through a
mutual friend, Ricardo Mal donado. He further stated that he saw
Ri vera on several occasions in 1986, as well as in 1990. The
two woul d neet at Rivera's hone, and Negron stated that Rivera
sonetinmes visited him at his autonobile repair shop which he

operated out of his hone. He successfully identified



phot ographs of property owned by Rivera at trial and knew that
Ri vera al so ran an autonobile repair shop out of his hone.

Regardi ng the transacti ons charged in the indictnment,
Negrén testified that he agreed to purchase two kil ogranms of
cocaine on April 15, 1991 from Amador Irizarry Sanabria, a man
he had known since 1989 and had purchased drugs from on prior
occasions. Negroéon paid hima total of $26,000 for the drugs, or
$13, 000 for each kilogram Jaine Padilla Rodriguez, a friend of
lrizarry's, arrived at Negron's house that day to deliver the
cocai ne. Because Negrén had customers in his auto repair shop
when Padilla arrived, he asked Padilla to |eave and follow a
specified road to a point where they could exchange the cocai ne
nore privately. Padilla conplied with these instructions.
Negr 6n, acconpanied by his personal bodyguard, Jorge Arroyo
Rivera, net Padilla at the specified |ocation and collected the
package of cocaine.*

After obtaining the two kilograms of cocaine from
Irizarry, Negron contacted his friend Victor Ramrez de
Arel |l ano, an attorney. Negron first met Ramirez in Decemnber
1989 when he retained him to represent his uncle in a crim nal

matter. Ram rez had purchased drugs from Negrdén on severa

4 Negroén's testinony regarding this transaction was not
corroborated by other witnesses. Padilla died in 1996, one year
before the trial
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occasions beginning in February 1991. On April 15, Ranirez
agreed to buy one kilogram of cocaine for $13, 500. Rami r ez
corroborated Negron's account of this transaction at trial.

Negr 6n al so cal l ed Rivera on the afternoon of April 15,
and Rivera agreed to buy the other kil ogram of cocaine from him
for $13,500. The two agreed that they would neet at Rivera's
house at the Anones Ward in Las Marias the follow ng norning.
The prosecution did not offer a record of this phone call at
trial, and Negron testified on cross-exani nation that he did not
remenber what phone he used to place the call. Early on Apri
16, Negron arrived at Rivera's hone, unacconpani ed, and gave hi m
the drugs in exchange for $13,500. He stated that this
transaction occurred in a living room on the first floor of
Rivera's house and that only he and Rivera were present when
t hey exchanged the drugs.

After leaving Rivera's house, Negron called Padilla
fromhis cellular phone and asked himto bring an additional two
kil ograns of cocaine fromlrizarry. As before, Padilla arrived
at Negrén's hone and auto shop and the two then | eft separately
to neet at the sanme specified |ocation. Negr 6n gave Padilla
$26, 000 for the two kil ogranms of cocaine he had received the day

before, and Padilla gave himan additional two kil ograns.



Negron sold one kilogramto Roberto Rivera Otiz, to
whom he had sold cocaine on several prior occasions. He sol d
the other kilogramto Ramrez the follow ng norning, April 17.
Ranmirez testified that he then sold the cocaine to two other
peopl e. Padilla arrived at Negrén's house to collect the

$26, 000 paynent for the cocaine after Negron made these sales.

Negr 6n' s testi nony about his drug transactions in April
1991 was uncorroborated, except by Ramirez who corroborated
Negron's account of their two transactions. However, Negroén's
testimony was al so uncontradicted. The only w tness offered by
Ri vera was Rampnita Mal avé, his ex-wife. The two were married
for 18 years and divorced in 1989, two years prior to the events
described in the indictment. Mlavé testified that a man naned
José Lépez, together with his famly, was renting the first
fl oor of the hone owned by Rivera where Negron all eged that the
transfer of cocaine had occurred. She stated that Lopez noved
fromthe first floor of the home to the second floor sonetine
after April 1991, but she was uncertain of the exact date when
guestioned on cross-exam nation. Mal avé also testified that
Rivera was able to purchase and nmintain several properties
because of the rents he collected and the i ncone he earned from

hi s aut onmobil e repair shop



B. Applicable Principles

To establish Rivera's guilt on the conspiracy charge,
t he governnent needed to show "the existence of a conspiracy,
t he def endant's know edge of the conspiracy, and the defendant's

voluntary participation in the conspiracy.” United States v.

Morillo, 158 F.3d 18, 23 (1st Cir. 1998). Rivera conceded, both
bel ow and on appeal, that a conspiracy to distribute cocaine
exi st ed. He only disputes his own involvenent wth that
conspiracy.

Rivera's voluntary participation in the conspiracy
could have been denpnstrated by evidence that he intended to
enter into an agreenment with the other parties to the conspiracy
and that he intended "to effectuate the comm ssion of the

substantive offense." United States v. Piper, 35 F.3d 611, 615

(1st Cir. 1994). "The agreenment itself 'need not be express,
but my consist of no more than a tacit understanding.'"”

Echeverri, 982 F.2d at 679 (quoting United States v. d over, 814

F.2d 15, 16 (1st Cir. 1987)). The proof of Rivera's invol venent
in the conspiracy "my consist of indirect evidence, including
reasonabl e i nferences drawn from attendant circunstances." |d.

I n determ ni ng whether a single conspiracy exists, we
have consi dered whether the participants shared a conmon goal .

See United States v. Portela, 167 F.3d 687, 695 (1st Cir. 1999).
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The common goal of selling cocaine for profit satisfies this
element. See id. W have also exam ned whether there was
overl ap anong the participants to the conspiracy. See id. Such
overlap exists where a conspiracy is marked by the "pervasive

i nvol vement of a single 'core conspirator, or "hub character.”

ld. (quoting United States v. Wlson, 116 F.3d 1066, 1076 (5th

Cir. 1997)).
There is no need for a conspirator to know the other

participants in the conspiracy. See United States v. Sepul veda,

15 F. 3d 1161, 1191 (1st Cir. 1993); United States v. Nueva, 979
F.2d 880, 884 (1st Cir. 1992) ("[T]he governnent need not prove
that the defendant knew all the details or all the nenbers of
the conspiracy."). Additionally, there is no requirenment that
a conspirator realize the full extent of the conspiracy to be

found guilty. See United States v. Walters, 904 F.2d 765, 770

(st Cir. 1990). As we said in Portela, the requisite |level of
i nt erdependence anobng conspirators exists where the defendant
realized that the success of his own drug transactions depended
on the ability of others to obtain drugs from suppliers and to
sell themfor profit to other purchasers:

[ T] here was sufficient evidence for the jury

to conclude that [the appellant] understood

that his transaction's success depended on

t he heal t h of t he trafficking and

di stribution network focused around [the

seller of drugs], which in turn depended on
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continued transactions between [the seller]

and ot her suppliers. Al t hough these other

suppliers were perhaps unknown i ndividually

to [the appellant], the jury could have

reasonably inferred that he nust have been

aware of their existence.
Portela, 167 F.3d at 697. Utimtely, our analysis of whether
Ri vera was part of a conspiracy does not rest on any particul ar
el ement because "this court has | ooked beyond any . . . lists of
factors tothe "totality of the evidence' in determ ning whet her

there is factual support for a finding of a single conspiracy."”

ld. at 696 (quoting United States v. Drougas, 748 F.2d 8, 17

(1st Cir. 1984)).
C. Applying the Principles to the Evidence

1. Transaction between Negrén and Rivera

Rivera clainms that Negron's uncorroborated testinony
regarding the single transaction between them is unreliable
because Negrdon agreed to cooperate with the governnent.
However, <credibility determ nations are uniquely wthin the
province of the jury, and we do not evaluate those judgnments on

appeal . See Whodward, 149 F.3d at 56. Moreover, Rivera's trial

counsel subjected Negron to | engthy cross-exam nation about his
cooperation with the government and his other drug transactions.
Despite these efforts to inpeach Negroéon, the jury could have
rationally concluded that Negrén was telling the truth about his
sal e of cocaine to Rivera.
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Rivera al so attenpted to contradict this testinmony by
offering the testimony of his ex-wife, Malavé, that his
resi dence was occupied by a tenant at the tine of the alleged
transacti on. However, the jury could reasonably have found
Negron's testinony to be nore credible than Malavé's. Mal avé's
recol l ection of the relevant dates was uncertain, especially on
cross-exam nation, and Rivera' s attorney even conceded in his
cl osing argunent that Ml avé's testinmony had been "all over the
pl ace. "

Ri vera further contends that, even if the jury found
credible Negrén's uncorroborated testinmony that Negron sold
cocaine to him this single transaction cannot, as a matter of
| aw, establish his guilt of the crime of conspiracy. W agree
that a single drug transaction for the personal use of the
purchaser, wi thout prearrangenent or other factors indicative of
conspiratorial intent, does not establish a conspiracy. See

United States v. Mran, 984 F.2d 1299, 1304 (1st Cir. 1993).

Nonet hel ess, we have found, under certain circunstances, that
one drug transaction may provide sufficient evidence for a jury
to find the existence of a conspiracy to distribute cocaine.

See, e.qg., Portela, 167 F.3d at 698 ("The evidence . . . was

thus sufficient to have |l ed a reasonable jury to conclude that

[the defendant] was a party to a tacit agreenent relating to
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[the seller's] entire continuing enterprise, despite the fact
that there was only a single transaction between them "); Moran,
984 F.2d at 1303 ("Even a single sale for resale, enbroidered
with evidence suggesting a joint undertaking between buyer and

seller, could suffice."); United States v. Carbone, 798 F.2d

21, 27 (1st Cir. 1986). Drawing on the body of conspiracy |aw
we have just described, we evaluate the circunmstances that
support the conspiracy conviction.

2. Knowi ng participation in a conspiracy to possess
with intent to distribute cocaine

Negron admitted that he sold cocaine for profit, and
he testified that he sold one kilogram of cocaine to Rivera.
Such a large quantity of drugs supports the inference that
Rivera did not intend to use the cocaine nerely for personal
consunpti on, but rat her intended to acquire it for

redi stribution. See United States v. JeslUs-Rios, 990 F.2d 672,

680 (1st Cir. 1993); United States v. Geer, 923 F.2d 892, 895

(1st Cir. 1991) ("The jury could infer the fact of a conspiracy
to distribute drugs fromthe quantities of cocai ne and hashi sh
involved - quantities far |arger than needed for personal
use."). The inference that Rivera' s purchase was for resale is
strengthened by Ranirez's testinony that Ramirez resold the one

kil ogram of cocai ne he purchased from Negron.
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Rivera's cash paynent of $13,500 to Negroén also
supports an inference that Ri vera was engaged in the business of
buyi ng and selling cocaine. Negréon testified that Rivera agreed
to purchase the cocaine on the afternoon of April 15. Slightly
nore than twel ve hours later, in the early nmorning of April 16,
Ri vera gave Negrén $13,500 in exchange for the drugs. The
ability to gather such a | arge anount of cash overni ght supports
an inference that Rivera was nmore than a one-time, casual
purchaser of cocaine. That inference draws further support from
the pronptness of Negron's phone call to Rivera after com ng
into possession of the cocaine. Negron did not namke random
calls. He called Ranirez, to whom he had sold drugs on several
occasi ons, and Rivera, whom he knew. As the governnment said
during its closing argunent: "This is not a supermarket where
you go and you select the product that you want. I f you want
drugs you have to know where to get them and who sells them
because W I Iliam Negrén Zapata would not sell you or any one of
you any drugs unl ess he knew that you were in the sanme business

he was."?®

5 Although Rivera clainms on appeal that this was inproper
argunent, inviting the jury to convict Rivera "nmerely as a
result of knowi ng Negron-Zapata," we find that this was a fair
argunment given the evidence presented.
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Additionally, there was evidence that Rivera owned
multiple properties in Puerto Rico. As the governnment argues,
it is reasonable to question the source of this wealth,
particul arly because Rivera's autonobile shop in his home was
not likely to generate the quantity of cash Rivera had avail abl e
to purchase cocaine fromNegron.® A reasonable jury could find
on these facts, that Rivera' s income was suppl enented by noney
he earned from buying cocaine and selling it for profit.

There is anple evidence, in short, that Rivera and
Negr 6n shared t he common obj ective of buying and selling cocaine
for profit, agreed on a transaction for that purpose, and

carried it out. See Portela, 167 F.3d at 695. This transacti on

was far different than the "unplanned spot sale wth no
agreenent beyond that inherent in the sale” noted in Moran.
Moran, 984 F.2d at 1302. "[W here advanced plans are made

regarding the sale of narcotics in wholesale quantities, the

6 Rivera objects to the governnment's comrent, in closing
ar gument , about hi s owner ship of t hese properties.
Specifically, he contends that the following coments by the
prosecutor were m sl eading and may have led the jury to convict
him for an inproper reason: "The defendant, you know from the
evi dence, is the owner of at |east four structures . . . . And
what is the occupation of the defendant? Mechanic body repair
shop. How many people do you know who own a nechani ¢ shop, auto
body repair shop, you see them all over the island, that own

four houses. . . . Look at that house. Bi g. Commer ci al
ant ennas, solar system The works. What a house. Two stories.
We know that he owns a house. Good." There was no error in

this closing argunent, which was based on the evidence.
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participants in the transaction my be presuned to know that

they are part of a broader conspiracy."” United States v. Harris,

8 F.3d 943, 946 (2d Cir. 1993) (quotation marks omtted).

Wth respect to that broader conspiracy, Ranirez
testified that he and Negrdén engaged in cocai ne transactions on
numer ous occasi ons, and Negron provided the details of his sale
of cocaine to Rivera. Negron also testified that he had
"participated in endless nunbers of drug transactions with M.
Amador [lrizarry]"7” prior to 1991. Negron and Rivera had known
each other since 1986 and met on several occasions in 1990.
These <contacts over a several vyear period provided an
opportunity for Rivera to know of Negrén's involvenent in other
drug transactions, particularly because Negron had a |ong
hi story as a drug dealer. | ndeed, Negrén's famliarity with
Rivera is demonstrated by the fact that Negron chose not to
bring his bodyguard with him when he delivered the cocaine to
Rivera, although he did bring his bodyguard along when he
received the two kilograns of cocaine from Padill a. Thi s
routine quality of Rivera and Negron's one kil ogramtransaction
in April 1991 supports an inference of Rivera' s awareness of

Negron's involvenment with these other transactions. Thi s

” For unexpl ai ned reasons, the indictnent did not allege
that Irizarry was part of this conspiracy.
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know edge, coupled with Rivera's cash purchase of a Ilarge
gquantity of cocaine for resale, suffices to establish that
Rivera was aware that his purchase was part of a |arger
conspiracy to distribute cocaine, and that he furthered the
pur pose of that conspiracy with his purchase. That Rivera did
not fully wunderstand the details of Negrén's nmany drug

transactions is of no inport. See Walters, 904 F.2d at 771 ("It

is not necessary that the governnent prove that the defendant
knew t he extent of the conspiracy."). Thus, a rational jury
could have concluded that Rivera tacitly acquiesced in the
scheme of Negrén and the other co-conspirators to distribute
cocaine for profit when he purchased the kil ogram from Negrén.
Such a tacit understanding is sufficient for Rivera to be guilty

of conspiracy. See Echeverri, 982 F.2d at 679.

Rivera relies on our decision in United States v.

DelLutis, 722 F.2d 902 (1st Cir. 1983), to support his contention
that a single act is insufficient to hold an individual
crimnally accountable for conspiracy. In DelLutis, however

there was no drug transaction, no evidence of an intent to sell
t he defendant a | arge quantity of cocaine, and only an inference
that the defendant intended to buy an undeterm ned anmount of
cocaine. See 722 F.2d at 907. Still, we reaffirmthe general

proposition advanced in DelLutis that "a single sale of drugs
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wi t hout nore does not establish a conspiracy.” Id. at 906
Here there was enough additional evidence to establish the
conspiracy charged and to wthstand Rivera's sufficiency
chal | enge.
I11. Amendnment to the Indictnent

Ri vera argues that he was prejudiced because the
government, prior to trial, anended the indictnment to correct a
clerical error. 1In the overt acts charged under Count VI, the
conspiracy charge, the government anended the |[|anguage to
substitute "UCC No. 1" for "UCC No. 2," and vice versa, in every
par agr aph except one. In other words, the indictment wongly
referred to Negron, UCC No. 1, as UCC No. 2 in the description
of the overt acts, and simlarly referred to Ranirez, UCC No. 2,
as UCC No. 1. The correction sinply required a substitution of
“No. 1" for "No. 2" and "No. 2" for "No. 1." Rivera has not
expl ai ned how this correction failed to give himnotice of the
conspiracy charge agai nst him Mbreover, the government was not
even required to prove any overt acts in furtherance of the

conspiracy. See Portela, 167 F.3d at 702. Thus, correcting

this clerical error did not deprive Rivera of notice of the
charge agai nst him

V. Variance
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In a claim closely related to his claim about the
amendnment to the indictment, Rivera argues that his conviction
shoul d be vacated because there was a variance between the
conduct alleged in the indictnment and the proof offered at
trial. "To be sufficient grounds for reversal, a variance nust
be severe enough to affect the defendant's substantial rights.”
Portela, 167 F.3d at 700. We reviewthis question de novo. See

id.

As we just explained, the governnent anmended the
indictment prior to trial to exchange the words "UCC No. 1" for
"UCC No. 2" in the description of the overt acts, except for
paragraph four of that description, which remined unchanged.
The rel evant portions of the corrected indictment, described as
the overt acts in furtherance of the conspiracy, read as
fol | ows:

3. On or about Apri l 15, 1991 at
approximately 7:30 p.m, UCC No. 1 called
Carlos Rivera-Ruiz to offer him one (1)
kil ogram of cocaine for the price of
thirteen thousand five hundred dollars
($13,500.00). Rivera-Ruiz agreed and on the
following date April 16, 1991 UCC No. 1
delivered to Rivera-Ruiz one (1) kil ogram of
cocai ne |l ocated at Road 4406, Anones ward,
Las Marias, Puerto Rico.

4. On  or about Apri l 16, 1991 at
approximately 8:00 a.m, UCC No. 1 sold and
delivered to Carlos Rivera-Ruiz one (1)
kil ogram of cocaine and was paid for
thirteen thousand five hundred dollars
($13, 500. 00) .
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Ri vera argues that paragraphs three and four of the anmended
i ndi ct nent charge himw th purchasing two kil ogranms of cocaine
from Negroén, while the evidence presented at trial established
only that he purchased one kil ogram

We reject this claim Based on a reasonabl e reading
of paragraphs three and four, we conclude that the purchase of
one kilogram of cocaine on the nmorning of April 16 is sinply
described twice. The indictnment does not allege two separate
pur chases. There was no vari ance. Mor eover, as noted, the
prosecution was not required to prove overt acts in order to

establish Rivera's guilt on the conspiracy charge. See Portela,

167 F.3d at 702. Thus, even if we were to adopt Rivera's
strained reading of paragraphs three and four, that reading
woul d not warrant reversal of his conviction because such an
error in the recitation of the overt acts did not affect his
substantial rights.
V. Closing Argunents

Ri vera contends that the prosecutor deprived hi mof due
process of |aw by making several inproper remarks during his
cl osing argunent. Specifically, he identifies four comrents
that he clainms could have led the jury to convict him on an

i nproper basis. Because Rivera did not object to these coments
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at trial, we review his claim for plain error. See Fed. R

Crim P. 52(b); see also United States v. O ano, 507 U. S. 725,

731 (1993); United States v. Baldyga, 233 F.3d 674, 681 (1st

Cir. 2000). To correct the alleged error, "we nust conclude
that there was error, that the error was plain, and that it
affected the substantial rights of the defendant." Baldyga, 233
F.3d at 681. W may find that the allegedly inproper renarks
affected Rivera's substantial rights only if we conclude that
the prosecutor's coments affected the outcone of Rivera's
trial. See id. at 682.

As we noted i n our discussion of the sufficiency of the
evi dence, Rivera objects to one comment about his ownership of
mul ti ple properties and to anot her conment where the prosecutor
argued that Negron would not have called Rivera if the two nen
were not in the same business ("the supermarket conmment"). We
have already ruled that there was nothing inproper about these
remarks. Al t hough Rivera quotes the other two challenged
remarks at length in his brief, we need not discuss these
passages separately because we are convinced that the
prosecutor's closing argunent did not affect the outconme of
Rivera's trial, and hence there was no plain error in the
remar ks.

VI . Sentencing
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Finally, Rivera appeals the sentence of 121 nonths
inposed by the district court, arguing that the court
erroneously based this sentence on t he understandi ng that Rivera
purchased two kil ograms of cocaine, rather than only one. W
review this claimfor plain error because Rivera did not object

at the time of sentencing. See United States v. Torres-Rosa,

209 F.3d 4, 8 (1st Cir. 2000). Because we find that Rivera
faced a mandatory m ni num sentence of ten years regardl ess of
t he amount of cocaine for which he was hel d accountable, see 21
US C 8§ 841(b)(1)(B),® we conclude that there was no plain
error.

More t han one year prior totrial, the governnment filed
an information pursuant to 21 U S.C. 8§ 851° to establish that
Ri vera had a prior conviction for inporting cocaine into Puerto
Ri co. The docunent served to notify Rivera that the prosecution
intended to seek an increased sentence pursuant to 21 U. S.C

8§ 841(b)(1)(B) because of this prior conviction. Thus, as

8 Section 841(b)(1)(B) provides: "If any person commts such
a violation after a prior conviction for a felony drug offense
has become final, such person shall be sentenced to a term of
i nprisonment which may not be |ess than 10 years.™

9 Section 851 provides, in pertinent part: "No person who
stands convicted of an offense under this part shall be
sentenced to i ncreased puni shnment by reason of one or nore prior
convictions, unless before trial . . . the United States
attorney files an information with the court . . . stating in
writing the previous convictions to be relied upon.™
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Ri vera concedes in his brief to this court, he faced a nmandat ory
m ni num sentence of ten years regardless of the anpunt of
cocaine attributed to hi mby the sentencing court. Accordingly,
his challenge to the ampunt of cocaine attributed to himis

irrelevant to his sentence. See, e.qg., United States v. Tavano,

12 F.3d 301, 307 (1st Cir. 1993) ("It is unnecessary to address
a dispute over drug quantity if, and to the extent that,
adjudicating it wll not . . . bring a different mandatory
nm ni mum sentence into play.").

Judonent and Sent ence Affirned.
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