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BOUDIN, Circuit Judge. This appeal grows out of a
second superseding indictnent returned in New Hanpshire on My
1, 1997, charging six defendants with a variety of federal
of fenses related to a string of bank and arnored car robberies
that took place between 1990 and 1996. The trial began on
Sept enber 16, 1997, one defendant pled guilty during trial, and
the remaining five defendants conpleted the three-nonth trial,
were convicted and are appellants in this court: they are
Ant hony Shea, Stephen Burke, Matthew McDonal d, Patrick McGonagl e
and M chael O Hall oran

The evidence presented at trial included a wealth of
exhibits as well as testinony by over 150 witnesses. I n
substance, the evidence showed that Shea, MDonal d and one Dick
Donovan had carried out a series of bank robberies beginning in
1990; that by 1992 Stephen Burke and O Hall oran had joined the
scheme, together with Burke's brother John (who pled guilty at
trial). From1992 onward, the group concentrated on arnored car
robberies (with an occasi onal bank robbery) in the Northeast and
Fl ori da. The nost notorious incident was a Hudson, New
Hanmpshire, arnored car robbery in August 1994, in which both
arnmored car drivers were kidnaped and execut ed.

The governnment's case was substantially aided by the

testimony of Steven Connolly, who was a longtinme friend of two
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of the defendants and an acquai ntance to the others. He had
been recruited into the schenme in March 1994 and provided
testinmony, including descriptions of defendants' conduct in
various of the offenses, their techniques, and adm ssions nade
by individual defendants. A nunber of other governnent
w tnesses, sone unwilling, also described adm ssions by
i ndi vi dual defendants to various of the robberies.

The governnent charged two arnored car robberies--those
t hat had occurred i n New Hanpshire--as substantive of fenses, and
it offered proof of a nunber of other bank or arnored car
robberies as predicate acts or evidence to support the charges
that some or all of the defendants were -engaged in a
racketeering enterprise wunder the RICO statute, a RICO
conspiracy, conspiracy to rob banks, carjacking, and severa
different kinds of firearnms offenses. 18 U.S.C. 8§ 371,
922(g) (1), 922(g)(3), 924(c), 1951, 1962(c)-(d), 2113(d), 2119
(1994). The two New Hanpshire robberies, including the August
1994 Hudson robbery and anot her that occurred i n Seabrook in My
1993, were the subject of extensive evidence.

About two nonths into the trial, the district court
(with the governnment's agreenent) granted a judgnment of
acquittal on several counts and one racketeering act as to

certain of the defendants and one racketeering act as to all of
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t he defendants. The remaining counts, mnmnus particular
racketeering acts and overt acts as to which no evidence was
presented, were eventually subnmtted to the jury under a
redacted i ndi ct ment now contai ni ng 14 counts and on Decenber 22,
1997, the jury convicted all five defendants on all submtted
charges, save that it acquitted MGonagle of carjacking in
relation to the Hudson robbery.

Al'l five of the defendants were convicted of conspiracy
to commit armed robberies and of committing and conspiring to
commt the Hudson robbery. Al of the defendants except
McGonagl e were convi ct ed of operating a racketeering enterprise,
engagi ng in a racketeering conspiracy, carjacking in connection
with the Hudson robbery, and of various firearns offenses.
Shea, Burke and O Hall oran were al so convicted of conmtting and
conspiring to commt the Seabrook arnored car robbery.

On May 8, 1998, the court inposed sentences on each of
t he defendants. Each was sentenced to |ife inmprisonment, except
for McGonagl e, who was sentenced to 360 nonths. The defendants
have now appeal ed, presenting a series of clains concerning
sufficiency of evidence as to certain counts, pretrial and tri al
rulings, the conposition of the jury and the instructions given

to it, and sentencing and other post-trial matters.



Sufficiency. On several clains, individual defendants

say that the evidence was insufficient for a reasonable jury to
convict, and that their nmotions for a judgnment of acquitta
shoul d have been granted. Revi ew of such clainms is de novo

United States v. Ruiz, 105 F.3d 1492, 1495 (1st Cir. 1997), and

the evidence is considered in the |light nost favorable to the

prosecution. United States v. Echeverri, 982 F.2d 675, 677 (1st

Cir. 1993). By this standard, the evidence in each case was
adequate on the contested counts (and on nmany others it was
over whel m ng) .

McGonagl e does not contest that the evidence was
sufficient to convict him of bank robbery and conspiracy to
commt the Hudson robbery, but he says that the evidence was
insufficient to tie himto a broader conspiracy to commt a
series of arnmed robberies--a crine of which all defendants were
convicted. However, Connolly testified that Shea had identified
McGonagl e as one of the conspirators in the broader conspiracy
and, in addition to the anple evidence of MGonagle's role in
t he Hudson robbery, there is evidence that |linked him to a
separate armored car robbery by the conspirators al nost eight
nmont hs before the Hudson robbery. At |east two witnesses, in

addition to Connolly, testified to McGonagle's role.



McDonal d, joi ned by O Hal | oran and Bur ke, says that the
government failed to prove the existence of a single
racketeering enterprise, racketeering conspiracy, or a broad
conspiracy to commt armed robbery; at best, he contends, the
jury could only have found smaller enterprises or conspiracies
with a changing cast of conspirators. No magic fornula exists
for determ ning when a set of jointly conmtted crimes adds up
to an overarching conspiracy or enterprise; the courts tend to

| ook for common goal, overlap anpbng partici pants, and a neasure

of interdependence, United States v. Portela, 167 F.3d 687, 695

(1st Cir.), cert. denied, 120 S. Ct. 273 (1999); and a general

scheme may exist "notw thstanding variations in personnel and

their roles" over tine. United States v. Bello-Perez, 977 F.2d

664, 668 (1st Cir. 1992).

Here, the evidence supported, and the jury necessarily
found, that while the cast of characters changed over tine,
there was neverthel ess one overarching conspiracy. Shea was
i nvol ved from the beginning, and he and Burke were involved in
the |argest number of crines. There was al so evidence that
McDonal d was involved in the conspiracy fromits inception and
that he and O Halloran were substantially involved in the
overarchi ng racketeering conspiracy and enterprise and a broad

conspiracy to commit arned robbery. Despite an interruption in

-10-



McDonal d' s rol e caused by his tenporary i nprisonnent on a parole
vi ol ati on, and O Hal |l oran's sonewhat |ate arrival in the schenge,
enough evi dence existed of a commpon and continuing aim simlar
met hods of operation, continuity I n per sonnel , and
i nt erdependence to pernmit the court to send the separate counts
to the jury and the jury to find a RICO enterprise, a RICO
conspiracy, and a broad conspiracy to rob banks and arnored
cars.

McDonal d was convicted of three different gun charges
(felon-in-possession, drug user-in-possession, and use and
possession during a violent crime) relating to the Hudson
arnored car robbery. He says that the evidence was insufficient
on these counts. However, constructive possession is

sufficient. United States v. Wght, 968 F.2d 1393, 1397-98 (1st

Cir. 1992). Here the evidence showed that the defendants as a
group were regularly armed. In addition, a government w tness
testified that two days before the Hudson robbery, MDonald said
that he was going to take part in it and displayed a handgun at
the same time; and at | east six weapons were used in the Hudson
robbery.

O Hal l oran, who was convicted of firearns charges in
connection with both the Hudson and Seabrook robberies, makes a

simlar claimthat the evidence was insufficient. Again, the
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constructive possession theory was available to the government
and was supported by the evidence. In addition, there was
testimony by government wi tnesses to support the view that
O Halloran had hinself possessed weapons in both of the
robberies. The |lower court did not err in sending the firearm
counts to the jury.

Specific evidence. We turn next to objections to

particul ar pieces of evidence, starting with Shea's objection to
the use at trial of a number of itens seized in a January 1990
search of his Charlestown residence (including weapons, a
bul | et proof vest, canouflage clothing, and nasks). The search
was based on a warrant secured through an affidavit given by a
federal agent; its gist was information furnished by an
i nformant, whose prior information had been reliable, that on
three occasions over the six weeks prior to the affidavit the
i nformant had seen a sawed-off shotgun at the residence where
Shea was present. The affiant also said that Shea had no
required federal registration for possessing a sawed-off
shot gun.

The district court relied on the good faith exception

to the exclusionary rule, United States v. Leon, 468 U.S. 897,

922-25 (1984), in finding that reliance on the warrant was

obj ectively reasonable, even if the application was defective.
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We review probable cause determ nations de novo, Onelas v.

United States, 517 U S. 690, 699 (1996), and the sane standard

applies to Leon determ nations, United States v. Procopio, 88

F.3d 21, 28 (1st Cir.), cert. denied, 519 U S. 1046 (1996).

Shea says that there is a |lack of detailed information about the
circunstances in which the informant saw the shotgun and,
further, that there is no explicit basis for the assertion in
the affidavit that Shea resided at the address in question.

The reliability of the informant was anply established
by the described record of prior assists, and we see no reason
in these circunmstances why the informant's straightforward
description of seeing the shotgun in the apartnment in Shea's
presence on three different recent occasions needed to be
enbel li shed by further detail. Admttedly, the affidavit does
not make cl ear how the informant (or the affiant) knew t hat Shea
resided at the apartnment, which m ght or m ght not be viewed as
the necessary link in the chain. To the extent it is such a
link, the failure to spell out the basis for associating Shea
with the address is a mnor error (and not infrequently so,
Procopi o, 88 F.3d at 28); given that the informant said he had
seen Shea on the prem ses on three occasions, the gap in proof
is sufficiently small, if a gap there is, that Leon anply

appl i es.
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Shea al so chal | enges the use of evidence derived from
a search of his vehicle on August 11, 1995, during Shea's
attempted but aborted robbery of a bank in Wkefield,
Massachusetts--which Shea carried out independently of the
enterprise and conspiracies charged in this case. The evidence
sei zed included weapons and other paraphernalia. Shea al so
objects to fragnments of testinmony, elicited primarily by co-
def endants, suggesting Shea's connection with the Wkefield
incident. Shea says that the cunul ative effect was to retry him
for the Wakefield attenpted robbery after he had al ready been

convicted of it in a separate trial, see United States v. Shea,

150 F.3d 44 (1st Cir.), cert. denied, 525 U. S. 1030 (1998), and
that this violated his constitutional rights (e.qg., under the
Doubl e Jeopardy Cl ause).

Evi dence of "other crinmes" relevant to proving the
crime charged is not subject to the double jeopardy or other

constitutional objections made by Shea, United States v. Felix,

503 U.S. 378, 386-87 & n.3 (1992), nor is it subject to
limtations on use of character evidence, if it is offered for
sone purpose other than to prove character. See Fed. R Evid.
404(b). Here, the weapons sei zed from Shea during the Wakefield
attempt were directly relevant to the racketeering and

conspiracy charges because the evidence showed that they were
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previously used by Shea and Burke in a July 28, 1995, bank
robbery at Fall River, Massachusetts, which is one of the

predi cate acts in the racketeering count charged in the present

case.

It is less clear how the governnent justified its
i ntroduction of other evidence seized from Shea's car (e.g., a
wal ki e-tal kie and police scanners) apparently not linked to a

charged act or offense (the governnment's brief is suspiciously
silent on this point). But Shea's objections at trial seenm ngly
did not pinpoint the relevance objection, Fed. R Evid.
103(a)(1), and in any event the evidence, even if inproperly
admtted, was harmess in light of the guns and the other

substanti al evidence offered agai nst Shea. See United States v.

Benavente Gonmez, 921 F.2d 378, 386 (1st Cir. 1990).

Afewbrief testinonial references to Shea's connecti on
to the Wakefield incident were elicited at trial, primarily by
co-defendants seeking to support their nultiple conspiracies
def ense (by showi ng that Shea engaged in robberies on his own or
with other persons who were not defendants in this case).
However, these references were fleeting, and the district judge,
who had sought to restrict references to Wakefield, did not err

in refusing to grant a mstrial on this basis.
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Shea also clains error in the district court's refusal
to suppress statenments made by Shea, incrimnating hinmself in
t he Hudson robbery, to one Janes Ferguson, with whom Shea was
incarcerated in 1995 in connection with the Wakefield robbery.
At that time, Ferguson was a governnent informant wearing a
listening device and, because Shea was then represented by
counsel on the Wakefield robbery, he says that the eliciting of
incrimnating statements as to the Hudson robbery violated his
Si xth Amendnent right to counsel during the custodi al
i nterrogation.

The governnent's answer, which is adequate, is that at
the time the statenents were obtai ned, Shea had not been charged
with the Hudson robbery and his right to counsel with respect to

t hat robbery had not yet "attached."” See MNeil v. Wsconsin,

501 U.S. 171, 175-76 (1991); United States v. LaBare, 191 F. 3d

60, 64 (1st Cir. 1999). This argunent is an accepted counter to

such claims, United States v. Nocella, 849 F.2d 33, 36-38 (1st

Cir. 1988), and there is no indication that the Supreme Court
contenpl ates an expansion of the Sixth Anmendment right to
counsel .

In a separate argunent, MDonald challenges the
district court's refusal to suppress DNA evidence that derived

from bl ood, saliva and hair sanples taken from hi m pursuant to
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a Decenber 29, 1994 warrant. The DNA was matched with DNA from
saliva left at the scene of a February 1992 robbery in Newton
Massachusetts, which was one of the racketeering acts charged in
the indictment. MDonald says that the affidavit supporting the
warrant application failed to establish probable cause and
rested on material m srepresentations.

Asi de fromthe al |l eged m srepresentati ons, the evi dence
described in the warrant was nore than sufficient to establish
probabl e cause to believe that MDonald was involved in the
robbery. The story as to the alleged m srepresentation is
conplicated: the affidavit relied on a supposed nmatch between
a fiber found on MDonald's clothing and the fibers from the
carpet of one of the vehicles used in the Hudson robbery.
McDonal d says the match was overstated or utterly irrelevant.
But we need not resolve the issue, since the rennining
connecti ons between McDonal d and the crinme were anple to support
the affidavit without regard to the fiber evidence. Franks v.
Del aware, 438 U.S. 154, 171-72 (1978).

Bur ke nmakes an argunent, adopted by McDonal d, Shea, and
O Halloran, that the district court erred in permtting a
governnment expert (Dr. Harold Deadman) to testify as to nmatches
bet ween DNA from bl ood sanpl es of Burke and McDonal d and sever al

pi eces of physical evidence found at different crime scenes.
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The attack on the Deadman testinmony rested on this expert's
failure to note one faint allele dot in a sanple of sweat taken
froma baseball cap found in a getaway vehicle, the DNA of which
Dr. Deadman matched to Burke's bl ood sanple. This, in turn, |ed
to an arguabl e contradiction in Deadman's initial explanation of
his basis for the match, although Dr. Deadman then provided a
def ense of his position at trial.?

The district court conducted a Ilengthy hearing on

adm ssibility of the DNA evidence under Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U S. 579, 592 (1993), and held that
any flaws in Dr. Deadman's application of an otherw se reliable
met hodol ogy went to weight and credibility and not to
adm ssibility. Mst circuits that have spoken have agreed with

this approach, see, e.qg., United States v. Johnson, 56 F. 3d 947,

1At the pre-trial Daubert hearing, Dr. Deadman testified
that the DNA testing he performed on the sweat from the cap
mat ched St ephen Burke's bl ood sanple. Hi s opinion was based on
his belief that only a "B" allele dot was present in the sweat
along with his know edge that Burke's bl ood sanple was typed as
a "BB." On cross-exam nation, he indicated that, as a general
matter, he would not usually conclude that a match was made if
a visible weak dot of a different type was m xed in. Subsequent
to this testinony, an expert for the defense, Dr. Randel |l Libby,
noted the presence of a faint "A" allele dot that Dr. Deadnan
had not previously noticed, and argued that such a mxture
prevented a conclusion of a match to an individual typed as

"BB." Dr. Deadman acknow edged the existence of the weak "A"
allele dot and his failure initially to identify it. But he
stated that the presence of a m xture would not--in |ight of the

faint intensity of the "A" allele dot--alter his conclusion of
a match with Stephen Burke's DNA.
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952-53 (8th Cir. 1995), relying on the view that "cross-
exam nation, presentation of contrary evidence, and careful
instruction on the burden of proof"” is the proper challenge to
"shaky but adm ssi bl e evidence." Daubert, 509 U S. at 596. The
district court did not abuse its discretion in admtting the

Deadrman evi dence. United States v. Lowe, 145 F.3d 45, 50-51

(1st Cir.), cert. denied, 525 U S. 918 (1998).

A final dispute as to tangible evidence concerns a
| atent thumb print matchi ng def endant Burke that was all egedly
lifted froma truck | eased by McGonagl e and used in the Hudson
incident. The print was dusted but not lifted during the first
i nspection of the truck (it was conceal ed because a door was
open), and Burke argued at trial that the print later lifted
cane from a different truck and that the government, by
returning the truck to the owner after its collection of prints
was conpl ete, had prevented himfromproving this definitively.

Al though Burke <calls the return of the truck
"spoliation," the governnment expl ained both the delay inlifting
the print and the return of the truck, and there is no basis for
i mputing bad faith to the governnent--a usual precondition to a

spoliation claimin "nmi ssing evidence" cases. United States v.

Fema, 9 F.3d 990, 994 (1st Cir. 1993). There my be

extraordinary cases where the government's |oss of evidence
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requires sone renedy despite good faith, cf. United States v.

Al ston, 112 F.3d 32, 35 (1st Cir.), cert. denied, 522 U S. 999

(1997), but police do not usually preserve intact a site from
which prints are lifted and Burke was free to argue his wong

truck theory based on phot ographs that were avail abl e.

Hearsay. At trial, various friends or associates of
the defendants testified to incrimnating out-of-court

statenents nade by i ndivi dual defendants; these were, of course,
adm ssions as to the namkers, Fed. R Evid. 801(d)(2)(A), but
hearsay as to the other defendants unless--as the district court
hel d--they were adm ssi bl e agai nst the other defendants as co-
conspirator statenents, Fed. R Evid. 801(d)(2)(E), or under the
exception for statements against penal interest, Fed. R Evid.
804(b)(3). Appellants claimthat the rul e-based preconditions
were not met or that the Confrontation Clause provided an
i ndependent basis for limting adm ssibility.

Only Shea argues on appeal that certain of the
statenents admtted were not in furtherance of the conspiracy
and therefore not within the co-conspirator exception. The
statenments in question, which we need not recite, were seem ngly
made for such purposes as recruiting new nmenbers into the
conspiracy or passing information between conspirators. The

district court did not commt clear error, United States Vv.
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Patterson, 644 F.2d 890, 894 (1st Cir. 1981), in finding that
these statenents were, nore probably than not, nade during and

in furtherance of the conspiracy. United States .

Petrozziello, 548 F.2d 20, 23 (1st Cr. 1977).

Simlarly, the statenments chall enged by Shea, MDonal d,
McGonagl e, and O Hall oran that were admtted as against their
penal interest fell within that rule or at l|east the district
court commtted no error in so finding under then-existing

precedent. See WIllianmson v. United States, 512 U S. 594, 599-

601 (1994); United States v. Barone, 114 F.3d 1284, 1296 (1st

Cir.), cert. denied, 522 U S. 1021 (1997). The nore inportant

guestion is whether anything is altered by the Supreme Court’s

subsequent decision in Lilly v. Virginia, 119 S C. 1887
(1999). Lilly disallowed the out-of-court statenment of the

def endant’ s brot her who, under police questioning, conceded t hat
he was involved in a shooting but identified the defendant as
the triggerman; the court reasoned that the statenent did not
fall within a "firmy rooted” exception to the hearsay rule and
failed under the Confrontation Clause. 1d. at 1899.

Lilly's main concern was with statenments in which, as
is comon in police-station confessions, the declarant admts
only what the authorities are al ready capabl e of proving agai nst

hi m and seeks to shift the principal blame to another (against
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whom t he prosecutor then offers the statenment at trial). 119 S
Ct. at 1901. WhilelLilly's full reach may be uncl ear--there was
no single "majority" opinion--it does not in our view affect the
adm ssibility of the statenments at issue here: all those
identified in this case were nade to friends or compani ons, not
to the police, and were not of the "blame shifting" variety.
Barone, 114 F.3d at 1302.

The district court also admtted these statenents on
the alternative ground (so far as the Confrontation Clause is
concerned) that they were attended by "particul ari zed guar ant ees
of trustworthiness.” OChio v. Roberts, 448 U. S. 56, 66 (1980).
The district judge referred specifically to Roberts and the
assessnent required by Barone to determ ne whether a statenment
falls within a firmy-rooted exception to the hearsay rule.
Thus, even if Lilly is nmore far reaching than we think likely,
it would not affect the outcome here.

M scel | any. There remain various other trial

obj ections which we take largely in chronol ogical order. Four
of the defendants argue that the jury-selection process was
fl awed because the district court failed to enpty and refill the
master jury wheel on a tinely basis. The Jury Sel ection and
Service Act of 1968, 28 U.S.C. § 1861 et seq. (1994), requires

that "enptying and refilling" be done periodically, "the
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interval for which shall not exceed four years." Id. §
1863(b) (4). The aimis to ensure that the jury cones from a
"fair cross section of the community" determ ned by reasonably
recent data. [d. § 1861.

I n the New Hanpshire jury sel ection plan, new nanmes are
col |l ected every four years followi ng a general election fromthe
| at est New Hanpshire voter registration lists and from current
driver license records; but to provide time to collect and
organi ze, the plan provides for emptying and refilling every
four years "within nine nonths" follow ng the general election
in Novenber. In this case, the chronology is as follows:

*June 16, 1993: list conpiled based on 1992
el ections

* August 1, 1993: list put into effect

eJuly 24, 1997: list used to nmail summonses
to jurors for defendants’ jury

The defendants say that the list used to select their
jury had existed for nore than four years prior to the date that
it was used to select their jury (June 16, 1993 to July 24,
1997) and so violated the statute’s four-year provision. The
district court has read the statute's four year provision to
require that the wheel be emptied and refilled within four
years, and that the list used for defendants’ jury had been used

for | ess than four years (August 1, 1993 to July 24, 1997). The

-23-



i ssue is what the statute neans, an issue as to which reviewis

de novo. United States v. Royal, 174 F.3d 1, 5 (1st Cir. 1999).

The district court’sreadingisliterally accurate--the
names in the wheel had not been used for nore than four years--
but it does not nmeet a related concern, nanely, that the data
itself be reasonably fresh when put into use. The jury in this
case was sel ected based on data nore than four years old (the
Novenmber 1992 election lists). But the New Hanpshire plan
reasonably answers this concern by requiring that the wheel be
refilled within nine nonths after the general election, and the
statute does not preclude a reasonable delay between the
collection of the data and its insertion into the wheel.

Def endants also assert that the "random' selection
requi renment of the statute was frustrated because the use of
data nore than four years old necessarily reduced the nunmber of
bot h younger jurors and jurors who had recently relocated to New
Hampshire. But for sound practical reasons the Supreme Court

has essentially rejected the "young persons” claim Haming v.

United States, 418 U. S. 87, 137-38 (1974); and while | ater data
m ght include nore recent immgrants to New Hanpshire, there is
nothing in the circunstances of this case to show that recent
imm grants to the state were the kind of distinctive group whose

slightly reduced representation conprised a violation of the
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statute or the Sixth Amendnent. Duren v. M ssouri, 439 U S.

357, 364 (1979).

The next jury selection issue is Shea s objection, now
j oined by other defendants, that one of the jurors should have
been dism ssed, primarily because she expressed fear of the
defendants during a pair of voir dires conducted after jury
sel ection. Rermoval of a juror for cause is normally a fact-
sensitive matter on which the district judge’ s on-the-scene

j udgnment deserves great weight. See Wllianms v. Drake, 146 F. 3d

44, 50 (1st Cir. 1998); United States v. Gonzal ez- Soberal, 109
F.3d 64, 69 (1st Cir. 1997). We have reviewed the voir dire
transcripts and, wthout recounting the facts in detail, are
satisfied that the district court did not abuse its discretion.

Cf. Gonzal ez- Soberal, 109 F.3d at 69-70.

Finally, defendants' claim that the district court
personnel acted outside their authority in dism ssing those
potential jurors who were acquainted with counsel in this case
is without nerit. So long as the district court exercises
general oversight, the delegation of excusal tasks to court

personnel has | ong been approved of and encouraged. See United

States v. Candelaria-Silva, 166 F.3d 19, 31 (1st Cir. 1999);

United States v. Maskeny, 609 F.2d 183, 193-94 (5th Cir. 1980);

United States v. Marrapese, 610 F. Supp. 991, 1000-01 (D.R.I
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1985). The record shows that the trial judge approved of the
court personnel excusing jurors on this basis; accordingly,
there was no violation of the Act.

The defendants’ next claim of error relates to the
prosecutor’s opening statement. 1In outlining the evidence, the
pr osecut or began not chronologically but with the nost dramatic
incident, the Hudson robbery and rnurder of the guards; his
description was sonmewhat enotional; and, in the district judge's
view, the prosecutor did not make it sufficiently clear (despite
the court's adnonitions) that the prosecutor's description of
vari ous events was a previ ew of intended evidence rather than an
expressi on of personal belief. Finding that the |atter offense
was not willful, the district court limted its response to
strong cautionary instructions.

O Hal l oran, joined by other defendants, says that the
district court should, as requested at the tinme, have granted a
m strial based on the opening statenment. However, the district
court’s finding on wllfulness is not <clear error, the
cautionary instructions were repeated and enphatic, and the
district judge was best placed to assess the overall effect on
the jury. The discretion accorded a judge on whether to grant

a notion for mstrial is very broad and it was not abused here.
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See United States v. Pierro, 32 F.3d 611, 617 (1st Cir. 1994),

cert. denied, 513 U S. 1119 (1995).

During trial, counsel for three of the defendants--
Burke, O Halloran and MDonal d--sought on several occasions to
Cross- exam ne governnent w tnesses to show that Shea had
engaged in robberies independently of the others. Their
asserted purpose was to show that the evidence made out at best
multiple conspiracies for different robberies and not the
overarchi ng conspiracy and enterprise charged in the indictnment.
In particular, these defendants sought to show that Shea had
been involved in and convicted for the robbery at Wakefield, a
crime not involving the other defendants.

The district court refused to allow the other
def endants to prove that Shea was arrested and convicted of the
Wakefi el d robbery; seem ngly, the court thought the evidence of
little relevance to the nmultiple-conspiracy defense but highly
prejudicial to Shea. On appeal, the three defendants conpl ain
that their right to cross-exam ne was unduly restricted. 1In the
alternative, they say that the district court should have
granted them a severance from Shea, which they requested, to
permt themto develop this defense w thout prejudicing Shea.

The governnent says that the defendants nowraisingthe

claimdid not press the nmultiple conspiracy argunment before the
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jury and have therefore waived their present clainms, but thisis
not fully persuasive: the defendants m ght have argued the
point to the jury if they had been allowed to develop the
evidence. A better response, also offered by the governnment, is
that they had no right to insist on cross-exam ning beyond the
scope of the direct exam nation or beyond matters affecting

credibility, Fed. R Evid. 611(b); United States v. MLaughlin,

957 F.2d 12, 17 (1st Cir. 1992), but (anong other possible
replies) this would | eave the deni al of the severance request to
be expl ai ned.

In our view, showing that Shea was convicted for a
separate robbery in the same time franme had sonme rel evance to
the defense but not nuch; Shea's sideline ventures did not
prevent him from al so engaging in a broad conspiracy with the
def endants, and proof of the latter turned primarily on how t he
jury assessed the relationship of the crinmes in which the
def endants participated. W are thus dealing with one primry
epi sode that is marginal as to the three defendants’ defense but
hi ghly prejudicial as to Shea.

The right of cross-exam nation is inportant but can be

reasonably limted for all kinds of reasons. United States v.

Boyl an, 898 F.2d 230, 254 (1st Cir.), cert. denied, 498 U. S. 849

(1990). Simlarly, severance is not an automatic entitl enent
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nmerely because it would give the defendant seeking it a marginal
advant age--at the cost of nultiple trials. Zafiro v. United
States, 506 U. S. 534, 539 (1993). Here, the evidence in
guestion was of very limted use and the reasons for restricting
cross-exam nati on and refusi ng severance were potent. Tested by
t he abuse of discretion standard that applies in both instances,

United States v. Natanel, 938 F.2d 302, 308 (1st Cir. 1991)

(severance), cert. denied, 502 U.S. 1079 (1992); Boylan, 898

F.2d at 254 (cross-exam nation), the district court is easily
sust ai ned.

Finally, two of the defendants say that they were
deni ed proper counsel. The first of these clainms arises out of
McDonal d’ s request, made approxi mately 30 days before trial, for
a new appoi nted counsel. Most of the reasons given by MDonal d
for his request are too slight to require nention; but one rises
somewhat above this level: four nonths before trial, a partner
of MDonald’'s |awer was appointed Attorney General of New
Hanmpshire. Noting that the state was not a party to the federa
prosecution, the district <court found MDonald s concern
insufficient to justify new counsel.

Obj ectively, no conflict was created by t he appoi nt nent
but one can imagi ne situations where, whatever the objective

reality, a client m ght reasonably feel that his relationship
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with his counsel was conproni sed. W doubt that this is such a
case but need not decide the point. It is enough that the
partner’s appointnent occurred four nonths before trial,
McDonal d reserved his concern until it was too |ate to appoint
new counsel wi thout a severance or a delay in a trial already
post poned nore than once, and no evidence existed of a total
breakdown in conmmuni cati on between | awer and client. Uni t ed

States v. Allen, 789 F.2d 90, 92-93 (1st Cir.), cert. denied,

479 U. S. 846 (1986).

The ot her clai mregardi ng counsel is Burke's assertion
that his | awer was ineffective; Burke says that counsel should
have nmoved for a judgment of acquittal on the felon-in-
possessi on counts because no prior felony conviction was proved.
In fact, there was testinmony as to Burke's record from his
parole officer and in any event his counsel reasonably
stipulated to a prior conviction to avoid nore detail ed proof.
The claimis thus frivol ous.

Sent enci ng. The defendants have rai sed several issues

related to sentencing. The first is formally an attack on the
conviction of four of the defendants (all except McGonagle), for
carjacking under 18 U.S.C. 8§ 2119, but its significance pertains
to sentencing. The count, framed in the | anguage of the statute

as it existed at the tine of the crinme, charged the four with
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t he carjacking incident to the Hudson robbery. To satisfy the
"by force and violence" requirenent of the statute, the count
al l eged the assault and nurder of the guards.

In describing penalties, the carjacking statute
provided that "if death results,” inprisonnent for a term of
years "up to life" shall be inposed (the possibility of a death
sentence was | ater added). At the time of the trial, we had
treated the "if death results” provision as a sentencing matter

to be resolved by the judge. United States v. Rivera-&nez, 67

F.3d 993, 1000 (1st Cir. 1995). Accordingly, the district judge
did not instruct the jury to find "death" as an el enent of the
carjacking offense but did at sentencing inpose Ilife
i nprisonment on the four defendants on this count.

Thereafter, the Supreme Court ruled in a five-to-four
deci sion that the carjacking statute should be read to create

three separate crinmes: one where no physical harm occurred, one

for "serious bodily injury" and one "if death results.” Jones
v. United States, 119 S. Ct. 1215, 1218-28 (1999). The
def endants now argue that their life sentences on this count

nmust be set aside for lack of instructions and a jury finding
t hat death resulted. In retrospect, the failure to instruct
on the "if death results” requirenent was "error"™ under Jones,

but it was patently harm ess. The governnent introduced at
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trial photographs of the dead guards and testinony from the
state's assistant deputy nedical exam ner, who participated in
and testified about the autopsies. Wtnesses testified that
each of the four defendants had admtted that the guards were
killed during the robbery, and the defendants did not contest

the point. In the words of Neder v. United States, 119 S. C.

1827, 1837 (1999), we conclude "beyond a reasonabl e doubt that
the omtted elenment was uncontested and supported by
overwhel m ng evidence," so the error in instruction was

"harm ess." See United States v. Perez-Mntanez, 202 F.3d 434,

442-43 (1st Cir. 2000).

Anot her claim that involves both convictions and
sentence is that of MDonald. He was convicted under separate
counts of being a felon-in-possession and a drug user-in-
possession with respect to the same firearns, 18 U. S.C. 8§
922(g) (1), (3), and sentenced concurrently to life inprisonnment
on the former and 120 nonths on the latter. Although he nmade no
such objection in the district court, he now says that the two
counts are nultiplicitous (that is, charge the same offense
twi ce) and that his conviction and sentence twice for the sane
crime violate the Doubl e Jeopardy Cl ause.

Since each count involves an elenment that the other

does not, the Double Jeopardy Clause would not bar nultiple
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convi ctions and puni shments under the fam |iar Bl ockburger test.

United States v. Peterson, 867 F.2d 1110, 1115 (8th Cir. 1989)

(citing Blockburger v. United States, 284 U.S. 299, 304 (1932)).

However, as a matter of statutory construction, several circuits
have held that Congress did not intend to inflict multiple
puni shnents where a drug-using, former felon possessed a

firearm United States v. Minoz-Ronmo, 989 F.2d 757, 759 (5th

Cir. 1993); cf. United States v. Wnchester, 916 F.2d 601, 606-

08 (11th Cir. 1990). The government concedes this point and
says that the shorter sentence should be vacated (along with the
statutory $50 assessnent).

However, the governnent says that the two convictions
shoul d stand because no objection was nade to the indictment on
multiplicity grounds and the objection is therefore waived
Fed. R Crim P. 12(b)(2). Whet her there is a multiplicity
obj ection is a nice question and arguably depends on attributing
a further refinement in intent to Congress; it is clear enough
that the government is entitled to get both theories before the
jury, whether in one count or two. In all events, we do not
treat the nmultiple "convictions" as clear error.

The lawi s sonmewhat cl earer that multiple "punishments”
are not proper, although the matter was not previously addressed

by this court; and while no objection was made at sentencing in
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the district court, we accept the government's view that relief
shoul d be granted as to the sentence. Since the sentence was
concurrent in any event, the only practical effect of foll ow ng
the governnent's recommendation is to remt the $50 specia
assessnment, but at least the law on this issue will be clear in
this circuit in the future.

A different double jeopardy claimis mde by Shea to
hi s separate convictions and sentences for carjacking, 18
U S C 8 2119, and the use of a firearmduring a violent crine,
18 U.S.C. 8 924(c). Shea was sentenced, consecutively, to life
i nprisonment for the first crine and to 240 nont hs i nmpri sonment
on the second. The carjacking in question was the Hudson
incident and the firearm conviction was for use of a firearm
during the sane robbery. The claim is foreclosed in this

circuit by United States v. Centeno-Torres, 50 F.3d 84, 85 (1st

Cir.), cert. denied, 516 U. S. 878 (1995), so we do not discuss
it further.

In a pure sentencing i ssue, O Halloran and three other
def endants (all except MGonagle) object to the court's
conputation of their sentences insofar as the court relied on a
cross-reference to the sentencing guideline for first-degree
murder. To understand the objection requires sonme background.

All of the defendants were held liable for various offenses
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pertaining to the Hudson robbery and, for purposes of
cal cul ati ng a guidelines sentence, these offenses were grouped
as closely related counts under US. S G § 3D1.2(b).
Ordinarily, the offense |level for the group would be the base
of fense level applicable to the highest level crine in the
group, nodified to reflect any specific offense characteristics.
1d. § 3D1.3(a).

However, the robbery guideline, U S S.G 8§ 2B3.1, also
provides that "[i]f a victimwas killed under circunstances that
woul d constitute nmurder under 18 U. S.C. § 1111 had such killing
taken place within the territorial or maritime jurisdiction of
the United States, apply 8 2A1.1 (First Degree Murder)." 1d. 8
2B3.1(c)(1). The federal nurder statute classifies nurder as an
"unlawful killing . . . with malice aforethought” and then goes
on to describe as "nurder in the first degree" a set of nurders
perpetrated in various ways, including "nmurder . . . conmtted

in the perpetration of . . . robbery." 18 U S.C. § 1111(a).?

218 U. S. C. 8 1111(a) provides that "[njurder is the unl awf ul

killing of a human being with malice af orethought. Every nurder
perpetrated by poison, lying in wait, or any other Kkind of
willful, deliberate, malicious, and prenmeditated killing; or

commtted in the perpetration of, or attenpt to perpetrate, any
arson, escape, nurder, kidnaping, treason, espionage, sabotage,
aggravat ed sexual abuse or sexual abuse, burglary, or robbery;
or perpetrated from a premeditated design unlawfully and
mal iciously to effect the death of any human bei ng other than
himwho is killed, is murder in the first degree.”
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The district court ruled that this was such a felony nurder,
making applicable to all of the defendants the very high
gui deline level for first-degree nurder

On first reading, section 1111 m ght appear to be
unclear and open to the construction that, for first-degree
murder, there nmust be both an unlawful killing "with malice
af oret hought" (under the first sentence) and sati sfaction of one
of the other conditions (under the second sentence) such as the
conm ssion of that nurder in the perpetration of a robbery.
However, the case |aw makes clear that the second sentence is
definitional, that the statute was i ntended to adopt the felony
murder rule, and for a stated felony the "malice" elenent is
satisfied by the intent to commt the unlawful felony.?3

The four defendants argue that the district court had
no basis for finding "malice aforethought” and wongly shifted
to the defendants the burden of showing that they did not
intentionally cause the death of the guards. However, under the
felony murder rule adopted by section 1111's second sentence,

the killing of the guards in the Hudson robbery was first-degree

SSee United States v. Nichols, 169 F.3d 1255, 1272 (10th
Cir.), cert. denied, 120 S. Ct. 336 (1999); United States V.
Harris, 104 F.3d 1465, 1474 (5th Cir. 1997); United States v.
Poi ndexter, 44 F.3d 406, 409-10 (6th Cir.), cert. denied, 514
U.S. 1132 (1995); United States v. Thomas, 34 F.3d 44, 48-49 (2d
Cir.), cert. denied, 513 U. S. 1007 (1994).
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mur der by those who perpetrated the robbery, regardl ess of who
pulled the trigger or any individual intent. The district
judge's coments relating to burden appear, in context, to have

been an offer to consider a downward departure based on a

showi ng that any individual defendant did not intend to commt
mur der . 4

In the end, the district court did grant a downward
departure to MGonagle on the ground that the jury, in
acquitting him of the carjacking, had established that he was
not present when the nurders were commtted and bore sone | esser
degree of responsibility--a ruling that the government has not
appeal ed. The other four defendants appeal from the district
court's failure to grant thema downward departure, see U.S. S. G
§ 2A1.1, cm. n.1; but the denial of a departure is unreviewable

unl ess the court m sapprehends its authority. 18 U.S.C. 8

3742(e), (f); United States v. Serrano-Osorio, 191 F.3d 12, 15
(1st Cir. 1999).

In addition to prison sentences, the district court
i nposed a $250,000 fine on each of the five defendants. The
gui delines provide that fines should ordinarily be inposed

"except where the defendant establishes that he is unable to pay

“AAfter referring to the need for "an affirmative show ng" by
def endants, the court continued "[nJowif you want a departure,
you bear the burden of showi ng why a departure is justified."
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and is not likely to becone able to pay any fine." U S. S. G 8§
5El1.2(a). Here, the defendants reported no appreci able assets
but the district judge was not persuaded, pointing out that
substanti al robbery proceeds had not been accounted for and t hat
the defendants mnmight also earn significant sums through
interviews and the sale of literary rights. Their objection on
appeal is confined to the claimthat they lacked an ability to
pay.

The district court's determ nation on ability to pay

is a factual one reviewed only for clear error, United States v.

Favorito, 5 F.3d 1338, 1339 (9th Cir. 1993), cert. denied, 511

U.S. 1006 (1994), and the burden was on defendants to prove

their inability to pay. United States v. Peppe, 80 F.3d 19, 22

(1st Cir. 1996). Here, the fact that the defendants had stol en
nore than the amount of their fines and failed to account for a
substanti al portion of the noney is enough for us to sustain the
district court. That the defendants denied that they had any
noney created at best a credibility contest and the court was
free to disbelieve the self-interested and general denials
of fered by the defendants.

New trial notion. The final issue pressed on this

appeal is the defendants' claimthat the district court erred in

denying their second notion for a newtrial. The background for
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the nmotion was this: John Burke, Stephen Burke's brother
pl eaded guilty during trial to conspiracy to conmt a robbery in
Seabr ook, New Hanpshire. 18 U.S.C. § 1951. The gover nnent
agreed to dism ss the remaining counts against John Burke at
sent enci ng. John Burke then testified for the governnent at
trial.

After the remai ning five defendants were convicted, the
governnment noved to dism ss the conspiracy charge to which John
Burke had pled guilty, and then for unrel ated reasons sought to
wi t hdraw t he noti on. Based on what they | earned, the defendants
then filed a new trial notion asserting that before John Burke
had testified against them he and the government had di scussed
t he possible dism ssal of the federal charge against him as a
reward for helpful testinony. This, said the defendants, was
dramatic information that shoul d have been di scl osed under Brady

v. Maryland, 373 U. S. 83 (1963) and Gglio v. United States, 405

U.S. 150 (1972), as useful inpeachnment evidence.

In fact, nothing in the record indicates that the
prosecut or di scussed with John Burke prior to his testinony the
possi bl e outright dism ssal of the federal charge against him
Rather, it appears that John Burke had only the usua
general i zed expectation that the government woul d consi der sone

form of Ileniency or other assistance to him On cross-
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exam nati on of John Burke at trial, his hope and desire for sone
kind of reward was anply established. However, in the post-
trial proceedi ngs, the governnment conceded to the district judge
that it had ruled nothing out and was always free to ask for
di sm ssal of all charges or any other benefit.

In awitten order resolving the newtrial notion, the
district court said that the governnment "although not conpelled
by Brady" should as a matter of "better practice" have reveal ed
the possible dismssal option "if, before [John] Burke
testified, the prosecutors even renotely considered the
possibility that they would seek to dism ss all charges agai nst
[him . . . ." However, the district judge ruled that even if
this obligation existed, a new trial was not warranted because
it was not "reasonably probable" that the disclosure would have

altered the verdict. Strickler v. Geene, 119 S. Ct. 1936, 1952

(1999).

W t hout deci di ng whet her the government was obli gated
to disclose nore than it did (the facts are sonmewhat
i di osyncratic), we find that the district court did not abuse

its discretionin denying a newtrial. United States v. Wight,

625 F.2d 1017, 1019 (1st Cir. 1980). The evidence agai nst the
def endants was substantial and rested on a nunber of w tnesses,

much forensic evidence, and a series of adm ssions and co-

- 40-



conspirator statenents. Further, John Burke was extensively
i npeached by questioning about his expectations of |enient
treatment, as well as other subjects that mght fairly cast
doubt on his veracity. The outconme woul d not have been changed
by "the possibility" of a reward even nobre generous than usual.

The judgnments of conviction and sentence as to each of
t he defendants is affirmed except that MDonald's sentence on
the drug-user-in-possession count, 18 U. S.C. 8§ 922(g)(3), is
vacat ed and remanded to the district court with instructions to
merge the sentence with that i nposed for the felon-in-possession
count, id. § 922(g)(1), and with no separate nandatory
assessnment fee.

It is so ordered.
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