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TORRUELLA, Chi ef Judge. This First Anendnent case addresses

political discrimnationwithinapolitical party -- specifically,
whet her direct support for nmenbers of a rival faction within a
political partyis sufficiently political toserve as the basis for a
political discrimnationclaim The appellant, Santa Padil | a- Garci a,
wor ked for the nmunici pality of Mayaguez until she was i nforned by t he
new mayor and menbers of his adm nistration (collectively "the
appel | ees™) that her contract woul d not be renewed. She all eges t hat
t he deci si on not to renewher contract came about because she supported
t he former mayor and hi s preferred successor and because she spoke out
agai nst the newadm nistration. As aresult, she clains that her First
Amendnent rights were viol at ed because (1) t he appel | ees di scri m nat ed
agai nst her on the basis of her political beliefs, and (2) they
infringed on her freedom of speech.

The district court granted summary j udgnent for the appel |l ees
on both cl aims. The court concl uded that the appel |l ant fail ed t o make
a primafacie case of political discrimnationbecause her associ ati on
wi th the fornmer mayor was personal, rather than political, in nature.

See Padill a-Garcia v. Rodriguez, No. 94-1659, at 15 (D.P.R Cct. 15,

1998) (opinion and order granting summary judgnent) [hereinafter
"Opinion"]. Al thoughthe constitutionality of political patronageis
a conmplicated and controversial area of jurisprudence i n which we

normally refrain fromtaki ng an expansive view, in this case, we
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construe t he Suprene Court's deci sions that address political patronage
torequireadifferent result thanthat reached by the district court.
By establ i shingthat she was a wel | - known supporter of the newmayor's
rivals withinthe party and had activel y canpai gned agai nst himin a
hotly contested primary el ection, the appel |l ant created a di sput e of
fact as to whet her her relationshipwththe newmyor's factional
opponents was a "political" association protected by the First
Amendnment .

Additionally, thedistrict court erred whenit dismssedthe
appellant's free speech cl ai mbecause she coul d not show t hat her
pr ot ect ed expressi on was "the 'substantial or notivating factor'" in

t he deci si on not to renewher contract. Opinion at 21. The proper

standard under M. Healthy Cty School D strict Board of Education v.

Doyl e, 429 U. S. 274, 287 (1977), is whether the protected conduct
constitutes a factor in the adverse enpl oynent decision.

Based on the facts of this case, viewed in a |ight nost
favorable to the appellant, we nust reverse the district court's
judgment for the reasons discussed bel ow. !

. BACKGROUND

1 Because we reverse the district court's outright dism ssal of
Padi | | a-Garcia's cl ai ns, we need not reach the i ssue of nuni ci pal
liability under Monell v. Departnent of Social Services of New York
436 U.S. 658, 694 (1978).




The rel evant facts are briefly sunmari zed bel owinthe light
nost favorable to the plaintiff-appellant. Padilla-Garcia was
appoi nt ed " Chi ef of Pl anning" for the O fice of Econom ¢ and Communi ty
Devel opnent ("O D.E.C. O ") in Mayaguez, Puerto Ri co, on June 25, 1991
by t hen- Mayor Benjanin Col e. She signed a contract speci fying that her
enpl oynment was effective fromJuly 1, 1991 to June 30, 1992 and
i ndi cati ng that her contract was of fixed durati on and woul d only be
renewed at the prerogative of the municipality. OnJuly 3, 1992, her
appoi nt nent was ext ended to June 30, 1993, subject tothe availability
of funds for the O D. E C. O program

| n Novenber 1992, José Quil | ermo Rodriguez was el ect ed mayor.
Al t hough Col e and Rodriguez are bot h menbers of the Popul ar Denocrati c
Party ("PDP"), Cole represents a different faction than that of
Rodriguez. Padilla-Garciawas conmonly associ ated wi th Mayor Col e and
hi s adm ni stration and well known for participatinginthe primry
canpai gn agai nst Mayor Rodriguez. Neverthel ess, Padill a-Garcia was
appoi nted to be a nenber of the transition commttee, during whichtine
she experi enced several incidents of hum liation and harassnment whi ch
she attributes to her roleinthe previous adm ni stration. She al so
had a runni ng conflict with the newadm ni stration regardi ng conpliance
with rules and regul ati ons.

On May 27, 1993, Padilla-Garcia was informed that her

enpl oyment with the city woul d not be renewed because her duti es woul d
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be subsuned by t he new Muni ci pal Pl anning Office. She brought this
suit on May 13, 1994 agai nst the Municipality of Mayaguez and José
Qui | | erno Rodriguez, Reinal do Torres, Edgardo Lugo, and Lui s Rodriguez-
Fernandez, intheir individual and official capacities, under 42 U. S. C
§ 1983. She alleged a violation of the Due Process Cl ause of the
Fourt eent h Amendnment, unconstitutional discrimnation based on her
political beliefs, and an i nperm ssi bl e i nfri ngenent on her freedomof
speech. The district court entered sunmary judgnent in favor of the
def endant s on Cct ober 15, 1998. Padil | a- Garci a appeal s fromsunmary
j udgnment on her First Amendnent clainms only.
1. STANDARD OF REVI EW

Sunmary judgnent is only appropriateif thereis no genuine
issue as to any material fact and the noving party is entitledto
judgnment as amatter of law. See Fed. R CGv. P. 56(c). W reviewthe
district court's sumrary j udgnent de novo, "viewing 'theentire record
inthelight nost hospitabletothe party opposi ng summary judgnent,
indul ging all reasonable inferences in that party's favor.'"

Eur onotion, Inc. v. BMWof N. Am, Inc., 136 F. 3d 866, 869 (1st Cir.

1998) (quoting &iggs-Ryan v. Smith, 904 F.2d 112, 115 (1st Cir.

1990)); see also Morris v. Governnent Dev. Bank, 27 F. 3d 746, 748 (1st

Cir. 1994).

I11. POLITICAL DI SCRI M NATI ON



It is nowwell establishedthat political patronage restrains

freedomof belief and associ ation, core activities protected by the

First Arendnent. See Elrod v. Burns, 427 U. S. 347, 354 (1976). Ina

trilogy of cases, Elrod v. Burns, 427 U.S. at 354; Branti v. Finkel,

445 U. S. 507, 516 (1980); andRutan v. Republican Party, 497 U. S. 62,

75 (1990), the Supreme Court addressed the constitutionality of
political patronage and col | ectively hel d that non-policynaki ng? public
enpl oyees are protected fromadverse enpl oynent deci si ons based on
their political affiliation. Justice Brennan's opinion inElrod
enphasi zed the right to associatewiththe political party of one's
choi ce as a basi c constitutional freedom See Elrod, 427 U. S. at 356.
This right flows naturally fromthe principlethat "' debate on public
i ssues shoul d be uni nhi bited, robust, and wi de-open."'" [d. at 357

(quoting New York Tinmes Co. v. Sullivan, 376 U. S. 254, 270 (1964)).

In M. Healthy City School District Board of Educati on v.

Doyl e, the Court established atwo-part burden-shifting anal ysis for

eval uating free speech cl ai ns, which has al so been applied inthe

2 The Court acknow edged t hat pol i cymaki ng and confi denti al enpl oyees
m ght justifiably be dism ssed onthe basis of their political views if
t he governnent enployer can show that it is "'an appropriate
requi rement for the effective performance of the public office
involved.'" Rutan, 497 U.S. at 70 n.5 (quotingBranti, 445 U. S. at
518). The appellees inthis case do not allege that Padill a-Garcia was
i napolicymaki ng positionor onethat would require confidentiality.
| nst ead t hey argue t hat her non-renewal was not based on her political
Vi ews.



political discrimnationcontext. See Rodriguez-Rios v. Cordero, 138

F.3d 22, 24 (1st Cir. 1998); Acevedo-Diaz v. Aponte, 1 F.3d 62, 67 (1st

Cir. 1993). First, the plaintiff nust show that she engaged in
constitutionally protected conduct, and that this conduct was a
substantial or notivating factor for the adverse enpl oynment deci si on.
| f she does so, then the defendant is given the opportunity to
establishthat it woul d have t aken t he sanme acti on regardl ess of the

plaintiff's political beliefs —comonly referredto as theM. Healthy

def ense. See 429 U. S. at 287.
A. Appellant's Prim Facie Case

The plaintiff's burden under M. Healthy goes directlyto

causation. To prevail she must point to evidenceintherecordthat
woul d "permt arational factfinder to conclude that the chall enged
personnel action occurred and stemed froma politically based

discrimnatory aninus." R vera-Cotto v. Rvera, 38 F. 3d 611, 614 (1st

Gr. 1994); see al so Rodriguez-Rios, 138 F. 3d at 24; Vazquez v. Lopez-

Rosario, 134 F. 3d 28, 36 (1st Cr. 1998). This show ng requires nore
t han nerely "j uxt aposi ng a protected characteristic — soneone el se's
politics —withthe fact that plaintiff wastreated unfairly." Correa-

Martinez v. Arrill aga-Bel éndez, 903 F. 2d 49, 58 (1st Cir. 1990); see,

e.g., Rodriguez-Rios, 138 F. 3d at 24 (evi dence denonstrating t hat

def endants were politically active and were aware of plaintiff's

opposi ng vi ews).



Thus, there are two conponents to Padilla-Garcia's prinm
facie case: 1) that an affiliation with Mayor Col e and the rival
primary candi date was a notivating factor for her non-renewal , and 2)
that the affiliationwas political. Thedistrict court granted sumary
judgment for the appell ees on the political discrimnation claim
because it determ ned that the appellant's affiliation was not
political. The court concluded that "[wlhile it is probable that
Padi | | a has made a showi ng t hat she suffered discrimnationinthe form
of the municipality' s failuretorehire her,” Opinionat 15, she had
not shown t hat t he deci si on "was prem sed on politics and not sinply
her per sonal associations, " id. at 17.

The appel | ant argues that the district court construed the
term "political" too narrowy in the context of political
di scrimnation. For the reasons di scussed nore fully bel ow, we agr ee.

1. Substantial or Mdtivating Factor

First, we nust address appellees' challenge to the
sufficiency of the appellant’'s evi dence establishing a causal |ink
bet ween her non-renewal ® and her affiliations with Mayor Col e and t he

ot her primary candidate. After review ngtherecord, we agree with the

3 It is settled law that the Elrod-Branti doctrine extends to a
politically notivated non-renewal of atermof enpl oynent, regardl ess
of thetransitory nature of the position. See Ni eves-Villanueva v.
Soto-R vera, 133 F. 3d 92, 94 n. 3, 98 (1st Cir. 1997) (citingCheveras
Pacheco v. R vera-Gnzéal ez, 809 F. 2d 125 (1st G r. 1987)); Figueroa v.
Apont e- Roque, 864 F.2d 947, 951 (1st Cir. 1989) (citing sanme).
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district court that a factfinder could reasonably infer fromthe

evi dence that Padilla-Garcia s affiliationw th another factionw thin

PDP was a "significant” or "notivating"” factor in her non-renewal .
It was wel I known that Padilla-Garciawas tiedtothe Cole

adm ni stration and that she had canpai gnedinthe primary el ection

agai nst Mayor Rodriguez. Moreover, the record shows that "the primary

el ectionleft serious conflict betweenthe two defined groups within

the same political party." Qpinionat 4. This circunstantial evidence

t hat t he appel | ant was a "conspi cuous target[]" coul d al one creat e an

i ssue of fact on discrimnatory ani nus. See Acevedo-Diaz, 1F.3d at 69
(recogni zi ng that highly charged political atnobsphere "coupledw th
fact that plaintiffs and defendants are of conpeting political
per suasi ons" nmay be probative of discrimnatory aninmus). However, it
is further supported by the testinony of the appell ant and wi t nesses
Norma | . Sol er - Echandy, Pedro Bi sbal - Ranos, and Si xt o Negr 6n- Her nandez,
whi ch reveal that fromthe begi nning Padill a-Garcia was targeted for
hum |i ation and harassnent by t he appel | ees because Mayor Rodri guez

perceived her as a political threat.*

4 Because we limt our reviewto the record as it stood before the
district court at thetinme of itsruling, seeJ. Geils Band Enpl oyee
Benefit Plan v. Sm th Barney Shearson, Inc., 76 F. 3d 1245, 1250 ( 1st
Cir. 1996) (citing Voutour v. Vitale, 761 F.2d 812, 817 (1st Cir.
1985)), we will not consider the declaration of Padilla-Garcia
submtted to the district court as part of the Mtion for
Reconsi der ati on.
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2. Political Nature

The appellant proffers two constitutionally protected
associ ations that served as sources for the alleged political
discrimnation: (1) Padilla-Garcia's affiliationwth forner Mayor
Col e and hi s adm ni stration, and (2) her support for Mayor Rodriguez's
opponent in the primary election. The appellees argue that the
evi dence clearly establishes that her affiliations had nothingto do
with politics, and the appel |l ant concedes that there is no direct
evidenceintherecordthat differing political phil osophi es was her
notivation for supporting nenbers of therival PDPfaction. However,
as t he appel | ant suggests, Padilla-Garcia' s rel ati onshi ps with Mayor
Col e and his preferred successor are so suggestive of political
connot ations that they i nherently create an i ssue of fact as t o whet her
t hey are protected by the First Anendnent.® In adifferent context,
mer el y produci ng evi dence of affiliationw th apolitical faction m ght
not be sufficient towthstand summary j udgnent; however, the record
her e shows t hat Padi || a-Garcia was not just affiliatedwiththe rival

faction-- shewas clearly identifiedas acloseally of the former

> We recognize that Padilla-Garcia's relationship with the Cole
adm ni stration my be nore susceptible to attack as a personal
affiliationthan her roleinthe primary el ecti on. However, because
both activitiesareintimatelyrelatedtothe factions withinthe PDP,
whi ch inplicate the same core concern of expression of political
beliefs, we donot findit necessary to separate the analysisintotwo
di stinct questions for summary judgnent.
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mayor and acti vel y canpai gned agai nst t he newnmayor. Support for a
political candidate -- whether as an official inhis admnistration or
a behi nd-t he-scenes nmenber of his canpaignh -- is an exanpl e of an
associ ation that inevitably inplicates the "right 'to engage in

associ ation for the advancenent of beliefs and i deas. Corr ea-

Martinez, 903 F. 2d at 57 (quoti ng NAACP v. Button, 371 U S. 415, 429-30

(1963)). Padilla-Garcia' s reason for the associati on — her notivation
for supporting Mayor Col e and the primary candidate —is purely a
guestion of fact for the jury.

Nor i s the association's constitutionally protected status
altered by the fact that Mayor Rodriguez i s a nenber of the same party
as the candi dates that Padill a-Garcia chose to support. Clearly
factions within one party can represent different political
phi |l osophi es. Thus, the underlying principle, freedomto express
political beliefs, isverymuchstill at stake. In acase suchasthis
one, wherethereis a heated battle duringthe primary, the risk of
retaliation agai nst an enpl oyee who supported the oppositionis just as

high as in any other election.?®

6 This is not an entirely new understandi ng of the Elrod-Branti
doctri ne. See Vazquez, 134 F.3d at 32 (applying political
di scrimnation analysisto facts arising fromprinmary el ection); LaRou
v. Ridlon, 98 F.3d 659, 661-62 (1st Cir. 1996) (sane); Rodriguez-
Rodriguez v. Mifioz Mifioz, 808 F.2d 138, 140-43 (1st Cir. 1986)
(considering applicabilitytointra-party conflicts). Andthis viewis
shar ed by ot her courts that have consi dered t he patronage doctrinein
t he context of primary el ections. See Robertson v. Fiore, 62 F. 3d 596,
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Fi nal |l y, we see no di screpancy bet ween our concl usi on t oday
and our deci sions that place the burden of proof onthe plaintiff to
denonstrat e t hat her associ ati on was political and not personal. See

903 F. 2d at 56-58. InCorrea-Mrtinez, there was nothinginherently

political about the plaintiff's relationship with the forner

adm ni strative judge, and the conpl ai nt

contained no facts regarding the political
contours, if any, of Correa's relationshipwth
Judge Padilla. It contained no facts capabl e of
supporting aninference that therel ationship
came withinthe constitutional orbit. It did not
mai ntai n that def endants knew anyt hi ng about
plaintiff's politics or that their notivation
relatedintheslightest toplaintiff's exercise
of any first anendnent or other constitutionally
protected right.

600 (3d Cir. 1995) ("The danger that enployees will abandon the
expressi on or exercise of their political beliefsto appeasetheir
supervi sors i s not di m ni shed because a supervi sor supports a different

identifiablefactionwithinaparty as conparedtoadifferent party
al together."); Tontzak v. Aty of Chicago, 765 F. 2d 633, 640 (7th Gr.

1985) ("[Branti's] reasoning applies with equal force to patronage
di sm ssal s when one faction of a party repl aces anot her faction of the
sane party, especiallyinelectiondistricts whereaprinmary victory
wi t hinthe dom nant party virtually assures victory i nthe subsequent
general election.” (citation omtted)); Barnes v. Bosl ey, 745 F. 2d 501,

506 &n.2 (8th Gr. 1984) (agreeingwith district court that political

not i ves pronpt ed di sm ssal even t hough nenbers of sane party); MBee v.

Ji mHogg County, 703 F. 2d 834, 838 n.1 (5th G r. 1983) (concl udi ng t hat

Elrod-Branti rational e applies when enpl oynent deci si ons are based upon
support and loyalty to individual politicianas well as a political

party because Suprene Court's di sapproval of political patronage
ext ends beyond "opposing political party situations"); see al so Joyner

v. Lancaster, 553 F. Supp. 809, 817-18 (M D.N. C. 1982) (applying
political discrimnation analysis to case involving fallout from
primary el ection); Ecker v. Cohalan, 542 F. Supp. 896, 898-901
(E.D.N. Y. 1982) (same).
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Id. at 57-58 (footnote omtted). Likew se, inLaRou v. Ridlon, the

evi dence was i ndi sputable that the plaintiff's relationship with
Ser geant Muse was not political at the point of his termnation— LaRou
adm tted that he was not even aware t hat Muse i nt ended t o run agai nst
Sheriff Ridlon for the Denocratic nom nation for sheriff. See LaRou,
98 F.3d at 660, 662. In contrast, Padilla-Garcia's targeted
associ ation —w th another factionwi thinthe sanme political party,
withaformer admnistration, andwith apolitical opponent's canpai gn
— has on its face everything to do with politics.”

Vazquez v. Lépez-Rosarioraises arelated yet significantly

different issue. See 134 F. 3d at 36. The question before us there was
not whet her Vazquez's affiliationw th the rival primary candi dat e was
political, but rather whet her he had i ntroduced sufficient evi dence
that the affiliationwas anotivatingfactor inhistermnation-- the
ot her elenent of the plaintiff's prima facie case. See id. W
determ ned t hat he was m ssing t he causal |ink between his political

affiliationandthe adverse enpl oynent action; his "' unsupported and

specul ative assertions regarding political discrimnation " were

” We note that the conplaint states that she "was not related to
partisan politics,” Conplaint 6, but drawing all inferences in favor
of the nonnovant, she may have beenreferringto her work history as a
non- el ected adm ni strati ve enpl oyee, her recent introductionto Puerto
Rico politics, and her |ack of party nmenbership.
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insufficient to survive summary judgnent. 1d. (quotingLaRou, 98 F. 3d
at 661).

As we di scussed above, we agree with the district court that
Padi | | a- Garcia has met this threshol d by establishing a direct causal
i nk bet ween her associ ation wi th, and canpai gn for, arival faction of

t he PDP and her non-renewal. See Rodriguez-Rios, 138 F.3d at 24

(citing Acevedo-Diaz, 1 F.3dat 69). Wileit is possiblethat her

rel ati onshi ps may not ultinmately prove to have been based on politi cal
i deas and bel i efs, the appel | ant has nade a prima faci e case, and t he
appellees are free to dispute her allegations at trial.

B. Appellees' M. Healthy Defense

The appel | ees argue that we can still affirmthe district
court's grant of summary judgnent onthe alternative ground that they
est abl i shed by a preponderance of the evi dence t hat t hey woul d have
taken the sane action regardless of the appellant's political
affiliation because they were reorgani zi ng her departnent. See

Rodr i guez-Rios, 138 F.3d at 24; Acevedo-Diaz, 1 F.3d at 66. The

reorgani zati on i ncl uded t he creati on of a newMini ci pal Planning Ofice
— one of Mayor Rodriguez's canpaign goals — that incorporated the
duties performed by Padi | | a- Garcia as Chi ef of Pl anningin the Housing
Depart nent .

In a political discrimnation case, the plaintiff may

discredit the proffered nondiscrimnatory reason, either
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circunstantially or directly, by adduci ng evi dence that di scrimnation

was nore | i kely than not a notivating factor. See Rodriguez-Rios, 138

F.3d at 26; Acevedo-Diaz, 122 F.3d at 69; see also Stephens v.

Kerrigan, 122 F.3d 171, 181 (3d Cir. 1997). Inthis way, the burden-
shifting mechanismis significantly different fromthe device usedin
ot her enpl oynment di scrim nation contexts, suchas  Title VIl cases,
where aplaintiff isrequiredtocone forwardw th affirmative evi dence
t hat t he def endant' s nondi scrim natory reasonis pretextual.?® See

Acevedo-Diaz, 1 F.3d at 67; see also Stephens, 122 F.3d at 176

(expl aining the di stinction between political discrimnationand T Title
VI1 enpl oynment discrimnation). Inapolitical discrimnationcase,
t he def endant bears t he burden of persuading the factfinder that its
reason i s credi ble. The evidence by whichthe plaintiff established
her prima faci e case may suffice for afactfinder toinfer that the

defendant's reason is pretextual and to effectively check sunmary

8 Under Title VII, oncethe plaintiff establishes aprimafacie case
of discrimnation, only alimted burden of producti on passes to the
enpl oyer toarticulate alegitinmte, nondiscrimnatory reasonfor its
actions. See Acevedo-Diaz, 1F. 3dat 67. The enpl oyer under Title VI
need not submt sufficient evidenceto persuade the factfinder because
the plaintiff retains the burden of persuasionat all tinmes. Seeid.
(citing Texas Dep't of Community Affairs v. Burdine, 450 U. S. 248, 254
(1981)). Incontrast, under theM. Healthy analysis for political
di scrim nation, the burden of persuasi on passes to the defendant -
enpl oyer once the plaintiff produces sufficient evidence of her prina
facie case. Seeid. In other words, "the plaintiff-enployee wll
prevail unless the fact finder concludes that the defendant has
produced enough evi dence to establishthat the plaintiff's di sm ssal

woul d have occurred in any event for nondiscrimnatory reasons.”
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judgnent. See Rodriguez-Rios, 138 F. 3d at 26 ("Where the el enents of

asufficient primafacie case conbinew ththe factfinder's belief that
t he ostensi bl e basis for [denoti ng an] enpl oyee was pret ext ual ,
the factfinder is permttedtoinfer . . . intentional [political]

discrimnation. . . ." (quoti ngWodnman v. Haenonetics Corp., 51 F. 3d

1087, 1092 (1st Cir. 1995))); Acevedo-Diaz, 1 F.3d at 69-70

(considering circunstantial evidence that some plaintiffs were
"conspi cuous targets" for political discrimnation as sufficient
evi dence of pretext).

Althoughit is clear that the nmunicipal restructuring was a
canpai gn pronm se, and thus was not entirely concocted to explain
Padill a-Garcia's enploynment non-renewal, there is not enough
informationinthe record about therestructuringto forecl osethe
possibility that it was in fact used as a discrimnatory tool for the
non-renewal . For instance, the recordto which appel | ees poi nt does
not showt hat ot hers i n nmuni ci pal government were alsotermnated as a
result of therestructuring. Wth nothing nore fromthe appel | ees t han
t he mere avernent that the appellant’'s positionwas elimnateddueto
t he reorgani zati on, we remai n unconvi nced that they areentitledto

judgnment as a nmatter of | awbased on theM. Heal t hy defense. Al t hough

we are not bound by the district court's determ nation, we are in

agreenent that the appellees' argunent is not "particularly
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per suasi ve," especiallyinlight of the counter-evidence suggesting
that politics played a role in the non-renewal .
| V. FREEDOM OF SPEECH

We nowturnto Padilla-Garcia's all egationthat the non-
renewal of her position was based on her out spoken criticismof the
Rodr i guez adm ni stration for the unlawful activity of its officers.
One confrontation related to appell ee Torres' use of a gover nment
vehi cl e for personal needs. On anot her occasi on t he appel | ant spoke
out agai nst t he appel | ees' practice of violatingregulations by not
publicly announci ng new proj ects devel oped by t he nuni ci pality and
their respective budget all otnments. She expressed her belief that this
was a deli berate effort on the part of Mayor Rodriguez to avoid public
comment. For purposes of sunmary judgnent, the appell ees do not
di spute that the appellant often expressed her belief that the
adm ni stration was not acting in accordance with the |aw.

The district court properly enployed athree-part test to
eval uate the appel l ant' s Fi rst Arendnent free speech claim 1) whet her
she was speaki ng on matters of public concern; 2) whet her her and t he
public'sinterest infree discourse onthose matters outwei ghed t he
countervailing governmental interest inpronotingefficient performnmance
of public service; and 3) whet her her protected expression was a
notivating or substantial factor inthe nayor's deci sion not to renew

her contract. See Tang v. Rhode Island Dep't of Elderly Affairs, 163

-18-



F.3d 7, 12 (1st Cir. 1998) (citingPickering v. Board of Educ., 391

U S. 563, 568 (1968)); O Connor v. Steeves, 994 F. 2d 905, 912 (1st Grr.

1993). Again, the appel | ees have the opportunity to make aM . Healthy

defense. See O Connor, 994 F. 2d at 912 (citingM. Healthy, 429 U. S.

at 287).

The court concluded that the plaintiff could satisfythe
first two prongs, but granted sumrary j udgnent because she coul d not
establ i sh a causal |ink between her protected speech and her non-
renewal . As the court was adequatel y convi nced t hat her non-renewal
was based on her cl ose associ ati on with Mayor Rodriguez's political
opponents, it reasoned that "Padilla' s protected speech was not t he
noti vating factor behi nd her non-renewal ." Opinion at 21 (enphasi s
added). Becausethe district court erredin applyingthethird prong,
we reverse.

The plaintiff isonly requiredto showthat her "protected
expression was a substantial or notivating factor in an adverse
enpl oynent action."” Tang, 163 F. 3d at 12. The fact that her political
affiliations my also have been a factor does not preclude the
possibility that her repeated criticismof the adm nistration al so
contributed to her non-renewal . The appel | ant has subm tted sufficient
evidence to create a di spute of fact as to whet her her i nteractions
with the appel |l ees over personal use of government vehicles and

publ i cati on of project proposals resultedindiscrimnatory treatnent
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and eventual ly the el i m nati on of her position. And as we di scussed
above, we are not persuaded by the appel |l ees' claimthat Padill a-
Garcia's non-renewal was the inevitable result of governnental
reorgani zati on.

Relying onEHynn v. City of Boston, 140 F.3d 42 (1st Cir.),

cert. denied, 119 S C. 403 (1998), the appel |l ees addi ti onal | y argue

t hat we should affirmon the alternate ground that Padilla-Garcia's
expressi on was not a matter of public concern but consisted nerely of

statenments made "as part of the duties of her position as a policy
| evel official who di sagreed with her superiors on a nunber of issues.”
Brief for Appell ees José CGuill ernp Rodriguez, Rei nal do Torres, and
Edgardo Lugo, at 15 (citing ELynn, 140 F. 3d at 46). However, the
appel l ees m sread Flynn.

In ElLynn, we assuned that the plaintiff's statenmentswere
matters of public concern. See Flynn, 140 F. 3d at 46-47. Accordi ngly,
our deci sion turned on the second prong of the test. W held that
Flynn's interest infree speech, and the public's, were outwei ghed by
t he governnment' s interest inpronotingefficiency of its services,
specifically "the effect of the statenents on those ' cl ose wor ki ng
rel ati onshi ps for whi ch personal | oyalty and confi dence are necessary.

Id. at 47 (quoting Rankin v. McPherson, 483 U.S. 378, 388
(1987)). CQur holding was explicitlylimtedto policymakers —whichin

Fl ynn's case were hi ghly pl aced nenbers of the mayor's adm ni stration
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— who wer e al so "subj ect to discharge for political reasons under the
Elrod and Branti cases." |d.

Here, it isfatal tothe appell ees’ positionthat they did
not argue beforethe district court that Padilla-Garcia's political
di scrim nation claimshouldfail because she was a pol i cynaki ng or

confidential official subject toterm nation for her political views

under the El rod/Branti exception. See supranote 1. Consequently,
t hey cannot nowcl aimthat a conflict with her in the policymaking
arenainpairstheir admnistration. See Flynn, 140 F. 3d at 47 ("[T] he
situationwould bedifferent if aclerical worker, inanon-disruptive
and ot herw se proper manner, di sagreed about howt he agency was doi ng
itsjob. If the enpl oyee were not at a policy level, it m ght be hard
to see why such criticismwould be pertinent to retention.").
Fromour i ndependent exam nati on of the content, form and

context of Padilla-Garcia' s speech, see Conni ck, 461 U. S. at 147-48;

Tang, 163 F. 3d at 12; O Connor, 994 F. 2d at 914, we i nfer for purposes
of summary judgnent that she spoke on a matter of public concern, as
opposed to a matter of personal interest. As the district court
recogni zed, "Padilla's revelations seemto inplicate a topic of
i nherent concernto the community and her conment s appear to have had
adirect bearingonthelegality of the nmunicipality's adm nistration

of federally funded prograns.” Opinion at 19; see O Connor, 994 F. 2d

at 915 (view ng of ficial msconduct as topi c of i nherent concerntothe
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conmuni ty). Padilla-Garcia's comments relating to regul atory
conpl i ance are easi |y di stingui shabl e fromsel f-serving statenments that

pronote a personal interest. See Connick, 461 U.S. at 141, 147-48;

Tang, 163 F.3d at 12.
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V. CONCLUSI ON

Qur opi ni on t oday does not expand upon t he First Amendnent
protection af forded t o governnent enpl oyees t hat are targeted by a new
political adm nistration. Supporting a political party is an
inherently political activity. It isonly alogical applicationof M.
Heal t hy t hat once Padil | a- Garci a adduced sufficient facts fromwhich
one couldinfer that her closetiestoafactionwthinthe PDPwas a
factor inthe non-renewal of her contract, shecreated atrialworthy
i ssue of whet her she engaged i n constitutionally protected conduct.
Because we cannot concl ude t hat her position woul d nevert hel ess have
been elim nated based on the reorgani zation of the nmunici pal
governnment, we have no choi ce but toreverse summary judgnment. For
sim |l ar reasons, we are unable to determ ne that the appellant's
political speech was not a nmotivating factor in her non-renewal.

Rever sed and renanded f or proceedi ngs consistent withthis

opi ni on.
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