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SCHWARZER, Seni or District Judge. Appellants Eddi son and

Hansel NuAez appeal their conviction ontwo counts of conspiracy to
di stribute and distribution of cocaine in violation of 21 U.S.C.
8§ 841(a)(1) and 21 U. S.C. § 846. They contend that the district court
erredindenying: (1) their notion for anewtrial based on what t hey
claimis newmy di scovered evidence of trial counsel’s ineffective
assi stance; (2) their notion for a downward departure; and (3) their

request for a sentence adj ustnent for acceptance of responsibility.

MOTI ON FOR NEW TRI AL

Eddi son and Hansel , brothers who were born in the Dom ni can
Republic but are | awful permanent residents of this country, were
originally represented by attorneys Carl os Pérez-Aivo and Guill erno
Batille-Aivo, respectively. On January 31, 1997, following ajury
trial, they were found guilty on both counts. On August 26, 1998, nore
than a year and a half after the verdict but before sentencing,
appel I ant's, represent ed by newcounsel, noved for a newtrial pursuant
t o Federal Rul e of Crim nal Procedure 33. Their notion was based on
i neffective assi stance of counsel clains. |nsupporting declarations,
t hey al | eged t hat they had not di scovered until after trial that their
counsel had failedtoinformthemof the governnment’sinterest ina
pl ea bargai n and t hat counsel had i nstead acti vel y di scouraged, if not

prevented, themfromnegoti ati ng a pl ea or cooperati on agreenent wi th



t he governnent. They all eged that this was due in part to attorney
Pérez-Aivo s conflictingloyalty to another client who m ght have been
prej udi ced by their cooperationw th the government. They al so al | eged
t hat counsel m sl ed themby m ni m zi ng and m sstati ng t he governnent’ s
evi dence against them and by failing to advise them about the
consequences of going to trial and to provide themw th gui dance
r egar di ng sent enci ng procedures. The district court deniedthe notion
wi t hout prejudice on January 5, 1999.

Rul e 33 requires that a notion for anewtrial on grounds
ot her than new y di scovered evi dence be filed wi thin seven days after
the verdict. Fed. R Crim P. 33. |f based on newy discovered
evi dence, the noti on nust be made withinthree years after the verdi ct.

ld.; seealsoUnited States v. Lema, 909 F. 2d 561, 566 n. 6 (1st Cir.

1990) (hol di ng t hat a def endant whose newtrial notionis based onthe
al l eged i neffectiveness of trial counsel "may bypass Rul e 33' s seven-
day time limt only if his claimthat his counsel . . . [was
i neffective] was based on i nformati on unavail abl e to t he def endant at
the time of trial").
“"A notion for new trial based on newly discovered

evi dence wi I | not be all owed unl ess t he novant establi shes that the
evi dence was: (i) unknown or unavail able at thetime of trial, (ii)
despite due diligence, (iii) material, and (iv) likelytoresult inan

acquittal uponretrial." United States v. Tibolt, 72 F. 3d 965, 971




(1st Cir. 1995). Under the fourth requirenment, "the evidence nust
create an actual probability that an acquittal woul d have resultedif

t he evi dence had been available.” United States v. Sepul veda, 15 F. 3d

1216, 1220 (1st Cir. 1993).

The di strict court, assunm ng arguendo that the first two
requi rements were net, concluded that appellants failedto neet the
remai ni ng requi renments because their cl ains of i neffective assi stance
of counsel were immaterial and unlikely toresult inan acquittal upon
retrial because they had no bearing on the issue of gqguilt.
Appel lants’ clains therefore were not based on newy di scovered
evi dence for purposes of Rul e 33 and were jurisdictionally barred. See
Lema, 909 F. 2d at 565 ("[Rlule [33] is jurisdictional, and the district
court iswithout discretiontogrant anotionfor newtrial that i s not
tinmely filed.").

W reviewthe district court's denial of the noti on for a new

trial for "manifest abuse of discretion.” United States v.

Montilla-Rivera, 115 F. 3d 1060, 1064 (1st G r. 1997). Appellants do

not address the grounds on which the district court denied their
motion, i.e., that their clains of ineffective assistance are
imaterial and unlikely toresult inanacquittal. Insteadthey argue
t hat gi ven the "breadth and sophi sticati on of the governnent’s case
agai nst them' and t he heavy puni shnent t hey faced, their counsel were

ineffectiveinfailingto negotiate afavorabl e bargain for themin



exchange for cooperation. Wil e appel |l ants may have a vi abl e cl ai mfor

post-conviction relief, see United States v. Rodri guez Rodri guez, 929

F.2d 747 (1st Gr. 1991)--an i ssue on whi ch we express no opi ni on- -t hey
have failed to showerror inthe district court’s denial of their
notion. Nor, as appel |l ants had not yet been sentenced at the ti ne of
their notion, dowe finderror inthecourt’sfailingtotreat the Rule

33 notion as one filed pursuant to 28 U . S.C. § 2255.

1. DOWMWARD DEPARTURES UNDER 8§ 5K2.0
Intheir Rule 33 notion, appellants noved inthe alternative
for a downward departure. They argue that the district court shoul d
have exercisedits discretionto depart under UN TED STATES SENTENCI NG
GuUI DELINES MANUAL (U. S. S. G) 8 5K2.0 (1998) and 18 U.S.C. § 3553(b)
because of the m sconduct of their counsel on whichtheir newtri al
mot i on was based. The district court consi dered the various grounds
presented by appellants and found they did not warrant a departure.
A district court’s refusal to depart downward is not

appeal able. See United Statesv. Tardiff, 969 F. 2d 1283, 1290 ( 1st

Cir. 1992). Were, as here, thedistrict court recogni zed that it had
di scretionto depart but deci ded that the factors cited by appel |l ants
di d not warrant a departure, we are wthout jurisdictiontoreviewits
deci si on.

I11. ACCEPTANCE OF RESPONSI BI LI TY UNDER § 3El.1



Final |y, appell ants contend, on t he same grounds on whi ch
their newtrial notion was based, that the district court erredin
denyi ng t hema t wo- poi nt adj ust ment for acceptance of responsibility
under U.S.S.G 8§ 3El1.1(a) (1998). Acknow edgi ng t hat def endants who
put the government toits proof at trial are rarely awarded such an
adj ustment, they argue that they were prevented from actively
denonstrating acceptance of responsibility by trial counsel’s
obstruction. They al so contend that they nade substantial effortsto
cooperate after obtaining new counsel post-trial.

The adj ust ment for acceptance of responsibility is applicable
when "t he def endant cl early denonstrat es accept ance of responsibility
for hisoffense.” U S.S.G 83El.1(a). Onlyinrare circunstances
wi Il a defendant who electstogototrial qualify for this adjustnent.

See United States v. Baltas, 236 F. 3d 27, 37 (1st CGr. 2001); see al so

US S G 8§ 3El.1(a), App. Note 2 (1998) (noting that "[i]n rare
situations a defendant may clearly denonstrate an acceptance of
responsibility for his crimnal conduct even t hough he exerci ses his
constitutional right totrial"). The burdenis onthe defendant to
denonstrate that he or she shoul d have recei ved t he reducti on. See

United States v. Rosario-Peralta, 199 F. 3d 552, 570 (1st Cir. 1999).

Here, thedistrict court found noindicationintherecord of any "rare
ci rcunstances” warranting the adj ustnent after appel | ants had put the

governnment to its burden of proof at trial. See id.



We di scernno clear error inthe district court’s deni al.
Bal tas, 236 F.3d 37. Qur conclusionis reinforced by the tenor of
appel l ants’ all ocution at sentenci ng which, rather thanreflecting
renorse, was devoted largely to an attack on their former attorneys.

The judgnent is affirnmed.



