United States Court of Appeals
For the First Circuit

No. 99-8015

WASTE MANAGEMENT HOLDI NGS, | NC. ,
Petitioner,
V.

ROBERT MOWBRAY, ON HI S OWN BEHALF AND ON
BEHALF OF ALL OTHERS SI M LARLY SI TUATED

Respondent .

PETI TI ON TO APPEAL FROM AN ORDER OF THE UNI TED STATES
DI STRI CT COURT FOR THE DI STRI CT OF MASSACHUSETTS
GRANTI NG CLASS CERTI FI CATI ON

[Hon. Wlliam G Young, U S. District Judge]

Bef or e

Sel ya, Stahl and Lipez,
Circuit Judges.

Janes R Carroll, with whomWlliamP. Frank, Mark L. Keene,
and Skadden., Arps, Slate, Meagher & FlomLLP were on brief, for
petitioner.

Edward F. Haber, with whom M chelle H Blauner, Christine

E. Mrin, and Shapiro, Haber & Urny LLP were on brief, for
respondent .

March 31, 2000







SELYA, Circuit Judge. This is a petition for |leave to

appeal from a class certification order. It provides us wth
our first real opportunity to delineate the circunstances in
whi ch a court of appeals should exercise its discretion to all ow
an interlocutory appeal under Fed. R Civ. P. 23(f). Seizing
t hat opportunity, we offer sonme general guidance and linmn three
types of cases in which we wll be inclined to grant such
appl i cations.

We t hen nove fromthe general to the particular. While
the petition at hand does not present an especially conpelling
case for interlocutory review, we nonetheless grant it (largely
because the nerits already have been fully briefed by able
counsel, pursuant to our express direction). Havi ng thus
drilled down to the core issues that underlie the petition, we
affirmthe district court's class certification order.

l. BACKGROUND

The facts rel evant to this proceedi ng are
uncontroversi al . On July 31, 1992, Robert Mowbray sold his
busi ness to a predecessor of Wiste Managenent Hol di ngs, Inc
(WWH), in exchange for shares of WWH s commpbn stock. The asset
sal e agreenment, which stipulated that Illinois | awwas to govern
any disputes arising thereunder, contained two provisions that

have particular pertinence here. The first listed severa
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securities filings that had been furnished to Mowbray. These
filings contained audited financial statenents for the years
1989, 1990, and 1991, and an unaudited statenment for the first
quarter of 1992. The second provision warranted that these
filings "did not contain any untrue statenment of a material fact
or omt to state a material fact required to be stated therein
or necessary to nmake the statenents therein, in light of the
ci rcunst ances under which they were made, not m sl eading,"” and
that the audited financial statenents "have been prepared in
accordance with general ly accepted accounting principles applied
on a consistent basis . . . and fairly present the financi al
position of [WWH] as at the dates thereof and the results of its
operations and changes in financial position for the periods
t hen ended. "

Several years | ater, the bubble burst. On February 24,
1998, WWH announced that its earnings for the previous eight
years had been grossly overstated. The conpany's press rel ease
expl ained that certain expense itenms (principally related to
vehicle, equipnent, and container depreciation) had been
incorrectly reported.

It is said that every action produces an equal and
opposite reaction, and this revelation engendered severe

repercussions. On July 31, 1998, Mowbray filed a diversity suit
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in the United States District Court for the District of
Massachusetts, alleging breach of a contractual warranty and
pur posing to sue on behalf of a class conposed of all persons
who lately had sold assets to WWH in exchange for shares of
WWH s common st ock. For reasons that are not inmmediately
apparent, the presiding judge suggested at a status conference
t hat Mowbray could nove for partial summary judgnment prior to a
judicial determnation on the <class certification issue.
Mowbray took the hint and noved for summary judgnent as to
liability. WWH countered on three allied fronts: it opposed
Mowbray's notion, sought to defer any adjudication pending the
conpl eti on of discovery, see Fed. R Civ. P. 56(f), and noved to
di sm ss Mowbray's conpl ai nt.

I n due season, the district court denied both of WWH s
notions, overrode its opposition to Mwbray's notion, and
granted partial summary judgnment in NMowbray's favor. See
Mowbray v. WwH, 45 F. Supp. 2d 132 (D. Mass. 1999) (Mowbray 1).
In the court's view, the "determ native issue" was that Illinois
law did not require reliance on an express warranty in order to
recover for its breach. 1d. at 134. Thus, WWH s recasting of
its financial statements constituted an admi ssion that it had
breached its express warranty to Mowbray, and further discovery

woul d serve no useful purpose. See id. at 139-43.
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| nvoking Fed. R Civ. P. 23(b)(3), Mwbray then noved
for certification of a class consisting of all persons who,
during the period January 1, 1990 to February 24, 1998, had sold
assets to WWH i n exchange for shares of WWH s conmon st ock.?! The
record reflects that the proposed cl ass conprised 324 sellers in
119 transactions; that the transacti ons were governed variously
by the | aws of twenty states and three Canadi an provinces; that
thirty-two of the transactions involved sales agreenents in
whi ch WWH had expressly warranted the accuracy of its financial
statements; and that these thirty-two transactions involved
ei ghty-one potential class nmenbers (the Warranty G oup).

WVH opposed cl ass certification, arguing, inter alia,
that the application of the laws of nultiple jurisdictions to
i ndi vi dual questions of reliance, waiver, and prescription
predom nated over any commpn questions. The district court
agreed that individual questions predom nated over common
guestions with respect to the potential class nenbers who had
sol d assets pursuant to contracts that did not contain express
warranties and therefore denied class certification as to this

subset of individuals, but reached the opposite conclusion with

1Al t hough Mowbray's notion also nentioned Rule 23(b)(2),
this reference appears extraneous, given his specific
all egations. Thus, we disregard it.
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respect to the Warranty Group. See Mowbray v. WwH, 189 F.R. D

194, 197-202 (D. Mass. 1999) (Mowbray 11).

Pursuant to Fed. R Civ. P. 23(f), WWH tinely
petitioned this court for permssion to appeal the class
certification order. NMowbray opposed the application. Spurred
in part by the lack of precedent in this newly constructed
corner of the law, we set an expedited briefing schedule and
instructed the parties to address not only the standards for
granting |leave to appeal, but also the nerits of the class
certification decision. In the neantime, proceedi ngs continue
in the district court.

. LEAVE TO APPEAL

Rule 23(f), which took effect on Decenmber 1, 1998
provi des that:

A court of appeals may in its discretion

permt an appeal froman order of a district

court granting or denying class action

certification under this rule if application

is made to it within ten days after entry of

t he order. An appeal does not stay

proceedings in the district court unless the

district judge or the court of appeals so

or ders.

This is the first Rule 23(f) application in this circuit to

reach the briefing stage (and, insofar as we can tell, anong the

first in the nation).



The t hreshol d questi on before us involves the criteria
t hat shoul d gui de an appell ate court's exercise of discretionin
passi ng upon applications under this neoteric rule. The parties
offer divergent answers to this question. WWH takes an
expansi ve view, suggesting that appellate review is proper
whenever the court of appeals suspects that the trial court may
have commtted an error of |law, or whenever the class action
determ nation hinges upon a question of |aw that has not been
definitively resolved in this circuit. In contrast, Mowbray
asserts nore grudgingly that a Rule 23(f) application should be
granted only if the applicant nakes out a conpelling case that
the district court commtted a clear and dispositive error of
| aw or otherwi se manifestly abused its discretion. Usi ng the
under|lying purposes of the new rule as a beacon, we chart a
m ddl i ng course.

The advisory conmttee's note acconpanying Rule 23(f)
underscores that "[t]he court of appeals is given unfettered
di scretion whether to permt the appeal,” likening this to the

Supreme Court's authority in granting or denying certiorari.?

2Enbracing this anal ogy, Mowbray argues that because the
Suprenme Court grants certiorari only for "conpelling reasons,”
Sup. Ct. Rule 10, we should restrict Rule 23(f) applications
accordingly. But the advisory conmmttee's note, read as a
whol e, does not support this attenpt to transplant the
certiorari standard root and branch into the virgin soil of Rule
23(f).
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In the sanme breath, however, the advisory conmmttee predicts
that "[p]ermission is nost |likely to be granted when the
certification decision turns on a novel or unsettl ed question of
law, or when, as a practical mtter, the decision on
certification is likely dispositive of the litigation." Id.
The advisory conm ttee explains:

[Many suits with class-action allegations
present famliar and al nost routine issues
that are no nmore worthy of immedi ate appeal
than many other interlocutory rulings. Yet
sever al concerns justify expansion of
present opportunities to appeal. An order
denying certification may confront the
plaintiff with a situation in which the only
sure path to appellate review 1is by
proceeding to final judgnent on the nerits
of an individual claimthat, standing al one,
is far smaller than the costs of |itigation.
An order granting certification, on the
ot her hand, may force a defendant to settle
rather than incur the costs of defending a
class action and run the risk of potentially
ruinous liability.

Id. The raison d' étre for Rule 23(f), then, is twofold. First,
the rul e provides a nechani smthrough which appellate courts, in
the interests of fairness, can restore equilibrium when a
doubtful class certification ruling would virtually conpel a
party to abandon a potentially neritorious claim or defense
before trial. Second, the rule furnishes an avenue, if the need
is sufficiently acute, whereby the court of appeals can take

earlier-than-usual cognizance of inportant, unsettled I egal
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guestions, thus contributing to both the orderly progress of
conplex litigation and the orderly devel opnment of the | aw.
The seminal opinion dealing with the standards

applicable to Rule 23(f) applications is Blair v. Equifax Check

Services, Inc., 181 F.3d 832 (7th Cir. 1999). That cogently

reasoned opi ni on captures the essential principles on which Rule
23(f) rests. There, the court delineated three categories of
cases that customarily would warrant the exercise of
di scretionary appellate jurisdiction. First, an appea
ordinarily should be permtted when a denial of class status
effectively ends the case (because, say, the named plaintiff's
claimis not of a sufficient magnitude to warrant the costs of
stand-alone litigation). Second, an appeal ordinarily shoul d be

permtted when the grant of class status raises the stakes of

the litigation so substantially that the defendant likely wll
feel irresistible pressure to settle. Third, an appeal
ordinarily should be permtted when it wll lead to

clarification of a fundanental issue of law. See id. at 834-35.

The Blair court then placed a useful gloss on the first
two categori es. M ndful that sonme cases deserve to die and
ot hers deserve to settle, it made pellucid that an applicant who
invokes either of the first two classifications nust also

"denonstrate that the district court's ruling on class
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certification is questionable —and must do this taking into
account the discretion the district judge possesses in
inplementing Rule 23, and the correspondingly deferenti al
standard of appellate review " 1d. at 835. The court gl ossed
the third category as well, noting that the inportance of the
issue to be resolved, nore so than the likelihood of reversal

ought to determ ne whether a case falls into this grouping. See
id. Moreover, even when an application touts a supposedly

fundamental issue of law, a showi ng that an end-of-case appea

prom ses to be an adequate renmedy will weigh heavily against
granting a Rule 23(f) application. See id. Thus, the
i kel ihood that a party will be forced to throw in the towel

factors into the discretionary calculus in all three branches of
the Blair fornul ation.

W regard the Seventh Circuit's taxonomy as
structurally sound. We worry, however, that the third category,
as framed, may encourage too nany di sappointed litigants to file
fruitless Rule 23(f) applications. The law is a seanl ess and
evol ving web, so a creative | awer al nost always will be able to
argue that deciding her case would clarify some "fundanental"
issue. But interlocutory appeals should be the exception, not
the rule; after all, many (if not nmost) class certification

deci sions turn on "fam l|iar and al nbst routine i ssues."” Fed. R
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Civ. P. 23(f) advisory committee's note. W believe, therefore,
that Blair's third category should be restricted to those
instances in which an appeal will permt the resolution of an
unsettled legal issue that is inportant to the particular
litigation as well as inportant in itself and |likely to escape
effective review if left hanging until the end of the case.?
Wth this small enendation, we adopt the Blair
t axonony. This means that we ordinarily will grant |eave to
appeal when a Rule 23(f) application falls into one of the three
descri bed categories. W enphasize, however, the discretionary
nature of the authority ceded to us by the rule. While we hope
t hat these general coments will be helpful to parties deciding
whet her to pursue applications under Rule 23(f), we do not
foreclose the possibility that special circunstances may | ead us
either to deny | eave to appeal in cases that seem superficially
to fit into one of these three pigeonholes, or conversely, to
grant |eave to appeal in cases that do not match any of the

three described categories.

S\We reject WWH s suggestion that there nust be a First
Circuit precedent directly on point in order for a question of
| aw to be considered settled. |If the | aw el sewhere is devel oped
and a consensus is apparent, or if the answer to a question
seens straightforward, the absence of circuit precedent will not
afford an i ndependent basis for imediate review.
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The bar al so shoul d be aware that we i ntend to exerci se
our discretion judiciously. By their nature, interlocutory
appeal s are disruptive, time-consum ng, and expensive. Thus, we
have el evated the threshold for discretionary review in other
i nstances, endeavoring to discourage pieceneal appeals. See

e.qg., In re Cargill, Inc., 66 F.3d 1256, 1259 (1st Cir. 1995)

(dealing with wits of mandanus); Heddendorf v. Goldfine (ln re

Heddendorf), 263 F.2d 887, 889 (1st Cir. 1959) (dealing wth

applications under 28 U.S.C. §8 1292(b)). Although Rule 23(f) is
designed to operate from a nore accessible plateau, the sane
policy considerations counsel in favor of some restraint. W
should err, if at all, on the side of allowing the district
court an opportunity to fine-tune its class certification order,
see Fed. R Civ. P. 23(c)(1l) (authorizing district courts to
alter or amend class certification orders at any time before the
decision on the merits), rather than opening the door too wi dely
to interlocutory appellate review.

This brings us to the nmonment of decision. The case at
bar does not fit snugly into any of the described categories.
We explain briefly.

VWhen asked at oral argunment to situate this case within
one of these boxes, WWH s counsel stated that the situation

woul d be potentially "ruinous"” were the case to be maintained as
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a class action. This is plausible at first blush: the average
val ue of the transactions at issue —in excess of $16, 000,000 —
suggests that WwH s aggregate exposure nmy be quite |arge
Still, what m ght be "ruinous"” to a conpany of nodest size m ght
be merely wunpleasant to a behenoth, and the record nmakes
mani fest that WMH is a massive corporation. Furthernore, the
magni t ude of danmages will be dimnished if (as appears |ikely)
sone class nenbers |iquidated all or part of their stock before
news of the downward earnings adjustnment filtered into the
mar ket . In all events, no matter how strong the economc
pressure to settle, a Rule 23(f) application, in order to
succeed, also nust denonstrate sone significant weakness in the
class certification decision. WWH cannot satisfy this
criterion. See infra Part 111.

Nor does this case reside confortably in the third
branch of the Blair taxonomny. We do not gainsay that the
application, as framed, inplicates issues that are both
fundanmental ly inportant and inportant in the context of this
litigation. Wthal, a stray district court opinion or two does
not herald a jurisprudential tangle, and the relevant points of
| aw are reasonably well-settled. Then, too, our doubts as to

how nmuch pressure there will be on WWH to settle this case
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rather than pursue it to final judgment counsel against hasty
aut hori zation of an inmmedi ate appeal .

G ven these circunstances, we normally would deny the
application for |eave to appeal. Nonetheless, we exercise our
di scretion to accept the application and hear this appeal
because of special circunstances. As a result of our original
order, issued in hopes of mnimzing pieceneal review, the
merits already have been briefed wth exquisite care.
Consequently, an opinion can, at little cost, clarify sone
imprecision in the case law, while at the sane time giving the
parties (and the | ower court) a better sense as to which aspects
of the class certification decision mght reasonably be open to
subsequent reconsideration. W proceed accordingly.

I OBJECTI ONS TO CLASS CERTI FI CATI ON

Rule 23(b)(3) requires, as a condition precedent to
class certification, that "questions of |law or fact common to
the nenmbers of the <class predom nate over any questions
affecting only individual nmenbers.” WVH argues that the
district court erred in finding that the certified class net
this predom nance requirement. We review rulings granting or
denying class certification to ascertain whether the district

court's order constituted an abuse of discretion. See Andr ews

v. Bechtel Power Corp., 780 F.2d 124, 130 (1st Cir. 1985). An
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abuse occurs when a court, in making a discretionary ruling,
relies upon an inproper factor, omts consideration of a factor
entitled to substantial weight, or nulls the correct mx of
factors but makes a clear error of judgnent in assaying them

See | ndependent O & Chem W rkers, Inc. v. Procter & Ganbl e

Mg. Co., 864 F.2d 927, 929 (1st Cir. 1988). An abuse of
di scretion also occurs if the court adopts an incorrect |ega

rule. See United States v. Snyder, 136 F.3d 65, 67 (1st Cir

1998).
A

WVH devotes the lion's share of both its opening and
reply briefs to the thesis that the presence of idiosyncratic
statute-of-limtations i ssues precl uded a finding of
predom nance in this case, and that the district court, in
failing to recognize this reality, commtted an error of |aw
To be specific, WWH contends that the district court operated
under the fal se assunption that limtations defenses were not to
be considered at the class certification stage. W agree with
the prem se that underlies this thesis: we regard the |aw as
settled that affirmati ve defenses shoul d be consi dered i n naki ng

class certification decisions. See, e.q0., Castano v. Anerican

Tobacco Co., 84 F.3d 734, 744 (5th Cir. 1996) (explaining that

"a court nust understand the clains, defenses, relevant facts,
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and applicable substantive law in order to nmake a neani ngf ul
determ nation of the certification issues”). Because a tine bar
constitutes an affirmative defense, see Fed. R Civ. P. 8(c),
statute-of-limtations def enses are appropri ate for
consideration in the class certification calculus. However, as
we explain below, the district court's actions were not at
vari ance with these principles.

Al t hough a necessity for individualized statute-of-
limtations determ nations invariably weighs against class
certification under Rule 23(b)(3), we reject any per se rule
that treats the presence of such issues as an automatic
disqualifier. In other words, the nere fact that such concerns
may arise and may affect different class nenbers differently
does not conpel a finding that individual issues predom nate
over commpbn ones. As long as a sufficient constellation of
common i ssues binds class nenmbers together, variations in the
sources and application of statutes of limtations will not
automatically foreclose class certification under Rule 23(b)(3).

See 5 Janes Wn More et al., Muore's Federal Practice §

23.46[ 3], at 23-210 to -211 (3d ed. 1999). Predom nance under
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Rul e 23(b)(3) cannot be reduced to a mechanical, single-issue
test.?

As a fallback, WwH criticizes the district court for
relying on securities fraud cases in its consideration of how
statute-of-limtations concerns affect predom nance. Thi s
criticismis msplaced. Cases alleging fraud on the market may
be particularly well-suited for class treatnment, but the generic
requi rements of Rule 23(b)(3) do not vary with the type of claim
asserted. Thus, courts confronting a collocation of divergent
limtations defenses regularly apply the totality-of-the-
circumnmstances test not only in security fraud cases but also in

ot her types of Rule 23(b)(3) class actions. See, e.qg., Hoxworth

v. Blinder, Robinson & Co., 980 F.2d 912, 924-25 (3d Cir. 1992)

(RICO claim; Shroder v. Suburban Coastal Corp., 729 F.2d 1371,

1378-79 (11th Cir. 1984) (TILA case); Riordan v. Smth Barney,

113 F.R. D. 60, 65 (N.D. Ill. 1986) (case concerning fraud and

breach of fiduciary duty clainms); Cohen v. District of Colunbia

4'n adopting this position, we respectfully reject the

Fourth Circuit's suggestion that "when the defendant's
affirmati ve defenses (such as . . . the statute of limtations)
may depend on facts peculiar to each plaintiff's case, class
certification is erroneous.” Broussard v. Meineke Discount

Muffler Shops, Inc., 155 F.3d 331, 342 (4th Cir. 1998)
(alteration in original) (internal quotation marks omtted).
While we do not quarrel with the result reached in Broussard,
the quoted statenent, to the extent that it purports to
establish a per se rule, contradicts the weight of authority and
ignores the essence of the predom nance inquiry.
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Nat'|l Bank, 59 F.R.D. 84, 90 (D.D.C. 1972) (usury and antitrust

case).

WWH has two nore shots in its statute-of-limtations
sling. First, it condemms the district court for ignoring WWH' s
potential limtations defenses altogether. The court's opinion,
read as a whole, belies this condemation. After sunmarizing
WWH s statute-of-limtations argunent, the court articul ated the
correct rule, observing that "possible differences in the
application of a statute of limtations to individual class
menbers . . . does not preclude certification of a class action
so long as the necessary conmmonality and, in a 23(b)(3) class

action, predom nance, are otherw se present."” Mwbray II, 189

F.RD. at 199 (alteration in original) (quoting In re Energy

Sys. Equip. leasing Sec. Litig., 642 F. Supp. 718, 752-53

(E.D.N. Y. 1986)). Although it then included in a string cite
two district court cases better omtted (each erroneously
suggesting that statute-of-limtations defenses should not be
considered at the class certification stage),® it did not rest
its determination on this false assunption. | nstead, it
assessed the inpact of WWH' s asserted |limtations defenses vis-

a-vis nenbers of the Warranty Group, acknow edged the |ack of

See Mowbray 11, 189 F.R. D. at 199 (citing CV Reit, Inc. v.
Levy, 144 F.R.D. 690, 699 (S.D. Fla. 1992), and G uber v. Price
Wat er house, 117 F.R. D. 75, 78-80 (E.D. Pa. 1987)).
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uniformty, and explained why the Ilimtations problens
nonet hel ess appeared to be inconsequenti al :

[Only 13 of the 32 transactions are

presunptively tinme-barred, inplicating only

ei ght di fferent st ates’ statutes of

[imtations |aws. Half of these eight

states have a discovery rule while the

remai ni ng hal f have an operationally simlar

f raudul ent conceal ment rul e. Under either

rule, the factual proffer will be largely

the same, depending as it does on the fact

t hat Waste Managenent had excl usive contro

over the collection and release of its

financi al data.
ld. at 200 n.4 (citations omtted). The court then nmade an
explicit finding that predom nance was not negated by the need
for idiosyncratic statute-of-limtations determ nations "in the
instant action.” ld. at 200. Because it reached that
conclusion on the assunption that affirmative defenses were
rel evant to the predom nance question, it did not apply an
erroneous rule of |aw

WWH' s remaining claimis that the |ower court abused
its discretion by not probing deeply enough into how the

statute-of-limtations issues were likely to be litigated and

resol ved. This claimrests primarily on the Suprene Court's

opi nion in General Tel ephone Co. v. Falcon, 457 U. S. 147 (1982).
There, the Court held that the trial judge erred in allowing a
plaintiff who conplained of discrimnation in pronotion to
mai ntain a class action on behalf of applicants whom the
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defendant did not hire. See id. at 157-61. In the Court's

view, the trial judge's reliance on an "across-the-board rule"

that, in effect, permtted a plaintiff who challenged any
enpl oyment practice to challenge all enploynent practices
departed fromthe "rigorous analysis" required by Rule 23. 1d.
at 161. |In explicating its reasoning, the Court reiterated that

"the class deternination generally involves considerations that
are ennmeshed in the factual and |egal issues conprising the

plaintiff's cause of action," id. at 160 (quoting Coopers &

Lybrand v. Livesay, 437 U. S. 463, 469 (1978) (internal quotation
marks omtted)), and suggested that "sonmetimes it may be
necessary for the court to probe behind the pleadings before
comng to rest on the certification question," id.

Bui l ding on this foundation, WWH asseverates that the
district court did not delve deeply enough before it concl uded
that the incidence, variety, and conplexity of statute-of-
limtations issues did not defeat the quest for class
certification. This asseveration is unconvincing. The court
bel ow did not rely on a generalization (like the one that the

Ceneral Tel ephone Court found objectionable), but, rather,

engaged in a case-specific analysis that went well beyond the
pl eadi ngs. The court noted, for exanple, that nost class

menbers' cl ai ns were unaffected by possible limtations defenses
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and that, in those fewinstances in which a limtations defense
m ght have bite, a common proffer likely would establish the
factual predicate necessary for a tolling determ nation. See

Mowbray 11, 189 F.R. D. at 200 n.4. The district court's failure

to nmention the possibility that WH mght retort wth
i ndi vidualized counter-proffers did not underm ne the court's
ot herwi se t horough consideration of the issue. On this record,
that possibility was too conjectural to be accorded decretory
significance.®
B

WWH next assails the district court's treatment of its
wai ver defense. At the outset, this assault calumizes the
court for burrowing too far behind the pleadings and, thus,
effectively rejecting the waiver defense on the nerits.

In Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974),

the Court held that Rule 23 did not authorize an inquiry into
the merits in order to apportion the costs of notice to a
putative class. The Court explained that, "[i]n determ ning the
propriety of a class action, the question is not whether the

plaintiff or plaintiffs have stated a cause of action or wl

ln all events, should WWH denpbnstrate in the future that
i ndi vidualized statute-of-limtations problens actually shift
t he bal ance and undercut the predom nance of conmon issues, the
district court may nodify its class certification order (or even
decertify the class). See Fed. R Civ. P. 23(c)(1).
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prevail on the nerits, but rather whether the requirenents of

Rule 23 are net." 1d. at 178 (quoting MIller v. Mackey Int']

Inc., 452 F.2d 424, 427 (5th Cir. 1971) (Wsdom J.)). WWWVH
asserts that the district court, which concluded that waiver
issues did not destroy predonm nance because these issues

appeared unlikely to survive summry judgnent, see Mowbray 11,

189 F.R. D. at 201-02, transgressed Ei sen.
This argument reads too much into too little. Ei sen

may place a gloss on Ceneral Telephone, but it in no way

purports to overrule that precedent. Nor does Eisen, fairly
read, foreclose consideration of the probable course of the
litigation at the class certification stage. | ndeed, such a
proscription would be inconsistent not only wth General
Tel ephone, but also with the method of Rule 23. After all, a
district court nmust forrnul ate some prediction as to how specific
issues will play out in order to determ ne whether conmmon or

i ndi vidual issues predomnate in a given case. See GCeneral

Tel ephone, 457 U.S. at 160-61; Coopers & Lybrand, 437 U S. at

469; Retired Chicago Police Ass'n v. City of Chicago, 7 F.3d

584, 598-99 (7th Cir. 1993); see also Mwore et al., supra, 8
23.46[ 4], at 23-211 to -213.
Rule 23(b)(3)(D), for exanple, states that "the

difficulties likely to be encountered in the managenent of a
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class action" are pertinent to the predom nance inquiry.
Nonet hel ess, when "[c]onfronted with a request for settlenent-
only class certification, a district court need not inquire
whet her the case, if tried, would present intractabl e managenent
probl ens, for the proposal is that there be no trial." Anchem

Prods., Inc. v. Wndsor, 521 U.S. 591, 620 (1997) (citation

omtted). By like token, when the court supportably finds that
an i ssue which, in theory, requires individualized factfinding
is, in fact, highly wunlikely to survive typical pretrial
screening (such as a notion to strike or a notion for summary
judgnment), a concomtant finding that the i ssue neither renders
t he case unmanageabl e nor underm nes the predom nance of common
i ssues generally will be in order. Because this is such a case,
the district court did not err in discounting WWH s waiver
def ense.

WWH al so cont ends t hat t he district court
nm sapprehended the way in which the wai ver defense woul d af f ect
both pretrial discovery and proof at trial, and thus failed to

apply the "rigorous anal ysis" required by General Tel ephone, 457

U S at 161. According to WWH, the district court — perhaps
blinded by its unusually early summary judgnent decision, see
Mowbray I, 45 F. Supp. 2d at 132 — overlooked the fact that

Mowbray's situation was not typical of all class nmenbers, nmany
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of whom worked for WWH as enpl oyees or consultants after their
busi nesses were acquired (and, thus, m ght have been able to
di scover the earnings overstatenent before WWH announced it).
Al t hough WWH made this argument below, the district court
di scussed only ex ante waiver and did not specifically address
the possibility that class nenbers m ght have waived their
claims at sone point after the transactions were conpl eted. See

Mowbray 11, 189 F.R D. at 201-02.

W reject this argunent. The record before the

district court did not in any way support the possibility of ex

post waiver (a circunmstance that, in all I|ikelihood, accounted
for the district court's silence anent the issue). We are
unwilling to fault a district court for not permtting argunments

woven entirely out of gossaner strands of speculation and

surmse to tip the decisional scales in a class certification

ruling. See Zeigler v. Gbralter Life Ins. Co., 43 F.R D. 169,
173 (D.S.D. 1967) (explaining that "Rule 23 was not designed to
encourage [this type of] conjecture”). Consequently, we find no
abuse of discretion.
C
Inits reply brief, WWH advances yet anot her argunent.
It asserts that, in light of the |lower court's entry of partial

sunmary judgnent on the question of liability, see Mowbray I, 45
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F. Supp. 2d at 132, it was an abuse of discretion for the court
to find a predom nance of common issues because individual-
specific affirmative defenses were all that remained to be
litigated.” W have held, with a regularity bordering on the
nonot onous, that issues advanced for the first time in an

appellant's reply brief are deened waived. See, e.g., WIIs v.

Brown Univ., 184 F.3d 20, 27 (1st Cir. 1999); Executive Leasing

Corp. v. Banco Popular, 48 F.3d 66, 68 n.3 (1st Cir. 1995);

Aetna Cas. Sur. Co. v. P_& B Autobody, 43 F.3d 1546, 1571 (1st

Cir. 1994); Sandstromv. ChenLawn Corp., 904 F.2d 83, 87 (1st
Cir. 1990).

In all events, the fact that an i ssue has been resol ved
on sunmary judgnment does not renove it from the predom nance
cal cul us. A certification decision is still necessary to
determ ne whether the prior resolution carries res judicata
effect with respect to purported class nenbers. Thus, the

district court did not err by taking into account the commpn

‘Because WVH does not directly challenge the unorthodox
timng of the district court's entry of partial sunmmary
judgnment, we do not pass upon the appropriateness of delaying a
class certification ruling until after acting upon an indivi dual
plaintiff's summary judgnent notion. We note, however, that
this sequencing raises serious questions, see 2 Herbert B
Newberg & Al ba Conte, Newberg on Class Actions § 7.15, at 7-48
to -59 (3d ed. 1992); L. Stevenson Parker, Note, Reopening the
Debat e: Postjudgnment Certification in Rule 23(b)(3) C ass
Actions, 66 Cornell L. Rev. 1218 (1981), and we urge district
courts to exercise caution before deciding to enbrace it.
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nucl eus of operative facts and issues, even though certain of
t hese al ready had been resol ved, when it was deci di ng whether to

certify the class. Cf. Wight v. Schock, 742 F.2d 541, 545 (9th

Cir. 1984) (affirmng a postjudgnment «class «certification
decision in part because "the district court did not use its
Rule 56 determ nation as a basis for deciding whether a class
action was mai ntai nabl e").

We need go no further. We conclude, on the record
presented, that the district court did not abuse its discretion

in certifying the plaintiff class.

The application for | eave to appeal is granted and the

ruling appealed fromis affirmed. Costs in favor of respondent.
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